United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 





JOINT APPENDIX 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





7 
Amen? 

al /y be 
Pred of as Cours of Appeau 
t »  Oet wwe 
he ~ A 
tov urls 


No. 13, 920 Dial rie —¢ Calhemhvia Circuit 
FED BEC - § 1958 


pte i; MAME as 
KROY OILS, LIMITED, oreric 


~ OL 


SECURITIES AND EXCHANGE COMMISSION, 


Petitioner, 





Respondent. 
ON PETITION FOR REVIEW FROM ORDER OF THE 
SECURITIES AND EXCHANGE COMMISSION 
a 
“4 
» 
d 
Washington, D. C. ROBERT I. THIEL EX 3-0625 


Printer 
NN EE 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia 


Circuit 


No. 13,920 


KROY OILS, LIMITED, 


Petitioner, 


SECURITIES AND EXCHANGE COMMISSION, 
Respondent. 


ON PETITION FOR REVIEW FROM ORDER OF THE 
SECURITIES AND EXCHANGE COMMISSION 


JOINT APPENDIX 

















(i) 


INDEX 


Excerpts from Transcript of Hearings Held November 26, 
1956 thru February 7, 1957 my Foy i hn nels AES 


Witnesses: 


Sidney Arthur Mowatt-Chalu 
Dire Ct ay fiche V golds babe icele | bes siete tate 


Thomas Henry Boroughs 
DiTecte woe ae Candee siti etiee ne 
Cross wii Noli vureautire Mined? .chletics 
Redirect = > ms “ . . ° 
Recross ° : = ° ° ° 
Redirect “ A : ° ° ° ° 


William Daniel Dickie 
Direct . - ‘J s* J — e . 


John Albert Hext 
Direct . ° . ° 4 . ° e 
Cross ° = ° ° ° e e ° 
Redirect ° ° ° rs . . e 


Commission's Exhibit No. 9 -- Letter from Harvey A. 
Thorson to Lloyd Frank, dated July 20, 1956 ; 


Letter from R. Newman to G, F, Rothschild & Co., 
Inc,, dated April 10, 1956 : : : ; : 


Letter from Stanley Goldman to G. F, Rothschild & 
Co., Inc., dated April 18, 1956 wid? Val isdod) Vie 


Commission's Exhibit No, 95 -- Letter from J. A. 
Hext to Fitch Investors Service, dated July 27, 1956 


Commission's Exhibit No, 142-I -- Brochure prepared 
for Cornelis de Vroedt Co, by Investment Mart 
Bublishing:Cocs jie Mitewi ater) oth Retiree) Met tie 


Commission's Exhibit No, 142-S -- Brochure prepared 
for;ComelisdesvroedtiCosga fen i celle iehl) Settle 


Commission's Exhibit No. 142-U -- Selling Literature 
prepared for Cornelis de Vroedt, Inc. by Invest- 
ment Mart Publishing Co. oy ets iehel ol een ite 


Current Report: of Kroy Oils Limited dated June 6, 1956 


Findings and Opinion and Order of the Commission dated 
April 8, 1957 withdrawing Registration of Securities 
on a National Securities Exchange . . . . 


Registration of Securities on National Securities 
EXCHANGC se ec! are. Hobs, ekg ied | ets ee ge 


Order Withdrawing Registration of Securities on 
National Securities Exchange . . . . 


Prehearing Stipulation, dated October 22, 1957 . . 


Stipulation, dated December 3, 1958 . . . . 


Record 
Page 


3830 


4124 


4303 


4327 


4334 
5469 


5511 
5511 


5532 


Appendtx 
Page 


oxnNAIm Ww 


35 


37 


38 


41 


47 


51 
55 


61 


61 


83 
85 


87 











UNITED STATES COURT OF APPEALS 
For The District Of Columbia 


Circuit 


No. 13,920 


KROY OILS, LIMITED, 
Petitioner, 


SECURITIES AND EXCHANGE COMMISSION, 
Respondent. 


ON PETITION FOR REVIEW FROM ORDER OF THE 
SECURITIES AND EXCHANGE COMMISSION 


JOINT APPENDIX 











INDEX 


Excerpts from Transcript of Hearings Held November 26, 
1956 thru February 7, 1957 


Witnesses: 


Sidney Arthur Mowatt-Chalu 
DiveCtiger yy er gece. ont, awn zextie 


Thomas Henry Boroughs 
Direct; 5 . e ° ° ° ° ° 
CYOSS i pei eer tiiken hreit rote settee 
Redirect caine dL Atolls Hie Deteii nei 
Recross ofa felt ki eise tet + inet? “eetin Le 
Redirect * ° ° : é ° ° 


William Daniel Dickie 
Direct , = + - A “ - . 


John Albert Hext 
Directe un. one oe! rvs : : 
Cross ~ ns “ ° ° . ° ° 
Redirect . ° e . ° 


Commission's Exhibit No, 9 -- Letter from Harvey A. 
Thorson to Lloyd Frank, dated July 20, 1956 ; 


Letter from R. Newman to G. F. Rothschild & Co., 
Inc., dated April 10, 1956 oR etek Lakh tell fii He 


Letter from Stanley Goldman to G, F. Rothschild & 
Co., Inc,, dated April 13, 1956 a Ate ibe - 


Commission's Exhibit No. 95 -- Letter from J. A. 
Hext to Fitch Investors Service, dated July 27, 1956 


Commission's Exhibit No. 142-I -- Brochure prepared 
for Cornelis de Vroedt Co, by Investment Mart 
Publisiting: Come tor uae tier iitetien Mell, Hieth) Miehi tie 


Commission's Exhibit No. 142-S -- Brochure prepared 
for;Comelisede vVroedtiCon = Ger) io) he rer a 


Commission's Exhibit No, 142-U -- Selling Literature 
prepared for Cornelis de Vroedt, Inc. by Invest- 
ment Mart Publishing Co. oe. paomt eh" gisele She 


Current Report: of Kroy Oils Limited dated June 6, 1956 


Findings and Opinion and Order of the Commission dated 
April 8, 1957 withdrawing Registration of Securities 
on a National Securities Exchange . . . . 


Registration of Securities on National Securities 
Exchange ot erie. yetes tel): “heh veyetinie 


Order Withdrawing Registration of Securities on 
National Securities Exchange . . . . 


Prehearing Stipulation, dated October 22, 1957 . . 


Stipulation, dated December 3, 1958 . . . . 


Record 
Page 


3029 


3085 
3212 
3213 


3261 
3838 
3830 


4124 


4303 


4327 


4334 
5469 


5511 
5511 


5532 


Appendtx 
Page 


oIIm w 


34 


35 


37 


38 


41 


47 


51 
55 


61 


61 


83 
85 


87 





1 
[2] 


BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 


Docket No. 1-3827 


Docket No. 1-3679 


Securities & Exchange Commission, 
Washington, D. C. 
Monday, November 26, 1956. 


The above-entitled matter came on for hearing, pursuant to 
notice, at 10:00 a.m. 
BEFORE: 
JAMES G. EWELL, Hearing Examiner. 


[23] 
MR. BLACKSTONE: * * * 


[25] 
He arranged for the sale of these shares through various over-the- 
counter brokerage houses in New York City. These houses were G. F. 
Rothchild and Company, Inc., Cornelius Devroedt, Inc., Murray Securi- 
ties Corporation, and M. J. Shuck & Company. These firms carried on 
what has sometimes been called a "boilerroom operation" and succeeded 
in selling over 2 million shares of Great Sweet Grass stock and one 
million shares of Kroy Oil stock during the periods involved. 
a * . x 
[209 ] 
SIDNEY ARTHUR MOWATT-CHALU 
was called as a witness, and having been first duly sworn, was examined 


and testified as follows: 











[210] 2 
[210] 


DIRECT EXAMINATION 
BY MR. SCHILLER: 


[279 ] 

Q. Would you tell us that story, because we have to get that in 
the record here. It is not in the record. A. Oh, I see. I was driving 
Mr. Ciglen from Tulsa to Oklahoma City. We stopped at a traffic light 
on the highway, and a car pulled along side us and the word "Coronet" 
in chrome was on its fender. Mr. Ciglen says, "There is a nice name, 
*Coronet'."" I looked around to see what he was talking about, and I saw 
the word "Coronet" printed on the fender. And I said, "Would it be sur- 
prising to you, Mr. Ciglen, to know I have a company called Coronet 
Laboratories, Inc. ?" He said, "No, tell me about it.” 

I have interest in other companies, too, that he doesn't know 
about. So I told him about Hext and myself starting on this terrific ven- 
ture, and because of the very busy affairs of Mr. Hext he had never got 
very far with it, we stood to lose around $2500 unless we did something 
with it. He said, "Well, I have a client to buy it from you, if you get 
that word ‘Laboratories’ out of there.'' He said, "I like the word 'Coronet', 
Cornet Mining Company, or anything else. Get that word 'laboratories' 
out of there, and get the capital to where it would be of some use to us." 


He said, "I have a client that will buy it from you." 


[280] 

I said, "Fine, it costs money. How much capital do you want in this thing?” 
He said, "Three million shares. Make it five million if you want to." I 
said, "I couldn't afford it -- three million."" I said, "I would have to 
have someone guarantee the payment of the costs of increasing the 
capital." 

He said, "How much do you want for the company?" I said "I will 
have to ask Mr. Hext, but offhand I would like to double our money, five 
thousand dollars." 





He 


i 








3 [303] 


This all took place in the car. We were driving. He said, "All 
right, I will speak to my client. You go ahead, I will get you five 
thousand dollars, but you pay the costs of increasing the capital." 

That was kind of a telling blow, because the costs of increasing 
a 10, 000-share company to 3, 000, 000 shares would nearly cost $2500 
in Oklahoma. There went the profit. I ended up by making a net of 
$88.67, and Mr. Ciglen's client got the company. 

I made application to change its name and to increase its capital. 
Mr. Hext and I resigned, gave our resignations to Mr. Dick Hansen in 
writing. I personally handed the stock, the issued stock, owned by 


Mr. Hext and myself, to Dick Hansen. 
* * * * 


[300] 
THOMAS HENRY BOROUGHS 
was called as a witness, and having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCHILLER: 


* * ae * 


| [303] 

Q. About when was this that you went to the Skirvin Tower Hotel? 
A. You mean the time of day, or the time of month? 

Q. The day of the month. A. About the day of the month, it was 
along, I would say, around the 8th -- the 7th or 8th of the month, and if 
I recall that was in May. 

Q. Of this year? A. Of this year. 

Q. Who did you go to that hotel suite with? A. I went alone, but 
I had Mr. Musgrave and Mr. Waggoner to meet me in the lobby, and we 
three went together to the rooms that the people who were interested in 
the property were located and met them. 

Q. When you went to the suite, who did you meet there? A, I 
met several. There were four or five. There 














[304] : 

[304] 
were several people there that I didn't meet, because they had four or 
five rooms, they had several suites there. 

Q. Give us the names of the people you remember meeting at that 
time. A. I meta Mr. Hext -- correct me now, these names are a little 
hard for me to pronounce, being an Oklahoma Irishman. Chalu. 

Q. Samuel Ciglen? A. Ciglen, you are right. There were some 
other fellows there, but I do not recall their names. 

Q. Did you meet Mr. Morris Black? A. Not to my knowledge. 

Q. What took place in that suite with respect to the purchase of 
the Waggoner-Musgrave property that night? A. The price was men- 
tioned, what we wanted for the property, and then there were several 
consultations back and forth in other rooms, and after probably thirty 
or forty minutes then an offer was made on the property. At that time-- 
do you want to know what the offer was? 

Q. Yes. Will you tell us what the offer was, and who made it, 
if you recall? A. The offer was made by Mr. Hext. I could be mis- 
taken in the man who made this offer, but he was a heavy-set fellow, 
bald headed, and to my knowledge it was Mr. Hext -- of $850, 000. 


[305 | 

Q. And Mr. Ciglen and Mr. Chalu were present at that time? 
A. That is right. 

Q. Did Mr. Musgrave and Waggoner consider that offer? A. No, sir. 

Q. What did they do? A. Started to go home. 

Q. Did they leave? A. No. 

Q. Tell us what happened. A. We were detained for another little 
conference which lasted approximately ten or fifteen minutes, then Mr. 
Hext returned and made another offer of $900, 000, and then Mr. Waggoner 
and Mr. Musgrave, without leaving the room agreed to take $900, 000 cash. 

Q. As far as you know that deal was concluded that night in that 
room? A. Mr. Hext shook hands and said, "This is the deal providing 
the property is as stated and the abstract -- title of the property is clear," 

















5 [307] 


which would naturally have to be. And at that time we started to leave, 
and they asked me if I wouldn't meet them at eight o'clock the next 
morning to take them over to the property in Pawnee County. I said, 
"Yes," and then they decided that they were to meet me, instead of me 


meeting them, at Drumright, Oklahoma, as 


[306] 
it was their intentions to meet the Governor of Oklahoma, Raymond 
Geary, at a specified place in Drumright, and I did meet them there. 
From there we drove to the property. 

Q. Who did you meet on that occasion? Who did you take to the 
property? A. Well, there were four or five men in the car when I met. 
I drove my own car. They followed me to the property, and Mr. Hext, 
Mr. Chalu, and I think there were five fellows altogether who did in- 
spect the property. | 

Q. Was Mr. Ciglen there with them? A. I believe he was. 

Q. What did you do after that, Mr. Boroughs? A. I took them to 
the property. 

Q. You inspected the property? A. We inspected the property 
thoroughly, explained to them the equipment on the property, how it 
worked in reference to the pressure of flooding the property. 

Q. And then you all left? A. We left. 

Q. Did you attend the actual closing of the deal when the property 
was taken? A. No, sir, I did not. 

Q. Were you paid a commission in connection with this transaction ? 


A. I was. 


[307 ] 
Q. Do you know the date you were paid your commission? A. Ido. 
Q. What date was that? A. May 18, of this year. That is right. 
Q. Was that at the time the title was taken to these properties? 
A. I can't answer that question. I was not paid my commission until the 
money was paid for the property and it was delivered. 








[307 ] 

Q. Did you ever hear the name.Coronet Development Corporation 
mentioned? A. Yes, sir. 

Q. Will you tell us when you heard that name mentioned? A. The 
night we met at the Skirvin Hotel. 

Q. What was said in connection with the mentioning of that name ? 
A. Well, I wanted to know who was buying it, and they told me that 
Coronet was buying and at that time I asked them if it had any relation 
with Coronet Magazine. They said no. 

Q. Were you concerned with where the money was coming from 
at that time? A. No, I wasn't concerned, as long as it got down there. 

Q. Were you told where the money would be coming from? 


[308 ] 
A. No, I wasn't told. I was told that the Coronet was purchasing the 
property as the buyers. 

Q. Were you told that Coronet was set up for the purpose of taking 
_ title to the properties? A. That was my understanding. 

Q. That is your understanding that the payment of $900, 000 was 
made in cash to Mr. Musgrave and Mr. Waggoner? A. Yes, sir. 

Q. You weren't present at any further meetings, were you? 

A. No, sir. 
MR. BLACKSTONE: That is all. 
CROSS EXAMINATION 
BY MR. CUSHWA: 

Q. Mr. Boroughs, in mentioning the people who were in the hotel 
room, you seem to have a little difficulty in recalling their names. Do 
you think that perhaps you might be mistaken as to one or two of them? 
A. It is possible. 

Q. Do you think that is also true with respect to the names of the 
people who went on this trip to inspect the properties? A. Oh, yes. 

Q. Your recollection is not quite clear exactly who was there, but 
you do know Mr. Hext was the one who was the spokesman for the group 
at the meeting? 














: [311] 


[309 ] 
A. I was dealing with Mr. Hex, primarily he was the one I was most 
interested in. 7 
Q. You are not just sure who the other people were in the group 
at the meeting? A. No, I am not positive. I can't point out each separate 
man, no, Sir. 
MR. CUSHWA: No questions. 


[310] 
REDIRECT EXAMINATION 
BY MR. SCHILLER: 

Q. You mean you can't identify the name with the individual is 
that correct? A. That is correct. 

Q. You know you were introduced to a man by the name of Mr. 
Ciglen in that room that night, were you not? A. I was introduced to 
Mr. Hext, Mr. Chalu, and whether I met Mr. Ciglen that night or the 
next day I don't recall. 

Q. But between those two days you are sure you had met Mr. 
Ciglen? A. Iam not positive. 

Q. But you do know the name, don't you? A. I know the name. 

Q. Did you know a Mr. Ciglen prior to those occasions? A. No, 
sir. 

Q. The only time you learned of that name was either that night 
at the hotel Skirvin Tower, or the next day? A. I believe that is right. 

RECROSS EXAMINATION 
BY MR. CUSHWA: 

Q. Mr. Boroughs, have you met any of these men since that time? 

A. No, sir. 





Q. Have you seen any of them since that time? 


[311] 


A. Yes, sir, I have seen one. 
Q. Mr. Chalu? A. Mr. Chalu. 





[311] 
8 

Q. You saw him here? A. Here, that is right. 

Q. Are you sure that he stayed with that meeting? A. No, sir. 

Q. You met him but -- A. I met him, but I don't know whether 
he stayed for the meeting or not. 

MR. CUSHWA: I see. 

REDIRECT EXAMINATION 
BY MR. BLACKSTONE: 

Q. Do you have any particular recollection of any conversation 
you had with Mr. Ciglen, or the man identified to you as Mr. Ciglen? 
A. No, sir, Ido not. 

Q. You just recall a man named Ciglen was present at some of 
these conferences? A. It is my knowledge, most of my transaction was 
with Mr. Hext. He seemed to be the man every time there was anything 
mentioned I was to talk to Mr. Hex. 

HEARING EXAMINER: You do associate the name Ciglen with this 
meeting -- people at that meeting? 

THE WITNESS: I associate that name. 


[861 ] 
oe x mE ae 
MR. BLACKSTONE: I submit, your Honor, Mr. Campbell has 
been qualified as an expert witness to testify as to documents, and partic- 
ularly comparing the typewriting on 


[8 62] 
various documents. 


MR. CUSHWA: We concede his qualifications. 
* * 3 ca 


[865 ] 
BY MR. BLACKSTONE: 
Q. Would you testify what your conclusions are in this 














9 [867] 


[866 ] 
regard, Mr. Campbell? A. Yes, sir. 

What I did was intercompare all of the various letters which I 
previously identified as having been submitted to me in the FBI labora- 
tory, and I divided them into the following 7 groups, andI will take 
each group individually. 

As a result of comparing, or intercomparing all of these speci- 
mens, I reached the conclusion that the typewriting on Q-1 through Q-5, 
inclusive, which are in exhibit 69, Q-12, which is in exhibit 69, Q-30 
and Q-31, which are in exhibit 56, Q-42, Q-43, and Q-44, which are in 
exhibit 68, Q-46 through Q-53, and Q-55 through Q-58, which are in ex- 
hibit 61, and Q-64, were prepared by the same typewriter. 

MR. BLACKSTONE: Now, your Honor, this group includes letters 
that are in each of these exhibits representing vendors’ letters for both 
Great Sweet Grass and Kroy Oils stock handled by both Rothchild and 
de Vroedt. 

Would you want further identification ? 

HEARING EXAMINER: No, I think not. 

THE WITNESS: On the second grou 

HEARING EXAMINER: The examination of the documents re- 
ferred to will indicate each one. 

MR. BLACKSTONE: Yes. Of course, I am not giving testimony, 
but just to assist your Honor. 

HEARING EXAMINER: That is all right. 


[867] 

THE WITNESS: I further concluded that the typewriting on Q-15, 
which is in Exhibit 56, and Q-38, which is in exhibit 68 were prepared 
by one typewriter. 

MR. BLACKSTONE: I might say those relate to sales of Great 
Sweet Grass shares, one by Rothschild, one by deVroedt. 

HEARING EXAMINER: Off the record. 

(Discussion off the record. ) 











10 

[867 | 

HEARING EXAMINER: On the record. 

THE WITNESS: I further concluded that the _typewriting on Q-6, 
Q-8, Q-10, which are in exhibit 69, Q-45, which is in exhibit 68, were 
prepared on a typewriter of the same make and model. 

MR. BLACKSTONE: Those exhibits relate to sale of Kroy Oil 
Shares by deVroedt, and the sale of Great Sweet Grass shares by 
deV roedt. 

HEARING EXAMINER: Let me ask one question here. 

This first group that you gave, I think you said they were prepared 
on the same typewriter, the same identical typewriter? 

THE WITNESS: Yes, your Honor. 

HEARING EXAMINER: But these last, you merely say they are 
on the same make and model? 

THE WITNESS: That is correct, sir. 

HEARING EXAMINER: Of which there might be many. 

THE WITNESS: Right. 





[868] | 
Group 4, it was concluded that the typewriting on Q-9 and Q-C-11, 
which are in exhibit -- 
MR. CUSHWA: Q-c- P 
THE WITNESS: It has a "C”" number which denotes merely to my- 4 
self it was a photograph or photostat. We merely put a small "C". It 
is Q-C, 
-- which are in exhibit 69, " 
Q-27, which is in exhibit 56, Q-54, which is in exhibit 61, and Q-63, 
which is in exhibit 61, were prepared by a typewriter of the same make 
and model. 
MR. BLACKSTONE: These involve shares of Kroy Oils sold by 
deVroedt, shares of Kroy Oils sold by Rothschild, and shares of Great 
Sweet Grass sold by Rothschild. 
THE WITNESS: Group 6, it was concluded that the typewriting on 
Q-16 and Q-23, in exhibit 56, Q-39 through ‘Q-41, which are in exhibit 69, 








11 
[3037] 


were prepared by a typewriter of the same make and model. 
* x * 1 
[3029 ] 
WILLIAM DANIEL DICKIE 
was called as a witness, and having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKSTONE: 
53 oe x * 
[3036 ] 

Q. Could you tell us a little bit about how this was arranged that 
the whole group of directors and officers of Kroy would resign on March 
15,1956, and an entire new slate take over the operation of the com- 
pany? A. Well there were negotiations, I know, between our office and 
Arnold and Crawford's, and I think perhaps rather than just go on my 
recollection, which is just to that effect, I would sooner we advise you 
later as to how they were carried out. 

Q. Your firm was representing other people, I take it, and was 
not thinking of itself as becoming actual operators of an oil company, is 
that right ? 

Or was this a venture where the law firm of Sanford & Dickie 
thought they would, themselves, get into the actual management? A. No, 
we never intended to become actively engaged in the oil business our- 
selves. 

Q. Who were you really representing, then? Who were the per- 


sons behind this change in management of Kroy that you were representing ? 


A. AsIsay, it is difficult for me to give you that information without 
having checked our files. I do know that we were dealing with Mr. Hext 
at that time, and I think the arrangements that we had were with Mr. Hext. 


[3037 | 
Q. Did you have any arrangements at that time with Mr. Samuel 
Ciglen? A. Yes. Mr. Ciglen was involved, but as I say, I wouldn't like 


























12 
[3037 | 
now to even attempt to try and say what the nature of those arrange- 
ments were, who the stock was purchased by. 

Q. You don't know who was really financing the new management, 
that is, who was buying the effective control of the company from the 
pre-existing directors? A. I can't say now who bought Mr. Will's, 
Mr. Forrester's, and Mr. Crawford's shares. 

Q. Do you know why Mr. Robert M. Jordan was put on the board, 
at this meeting? A. No, sir. I would think that perhaps the people that 
had purchased some of these shares had requested that he go on the 
board of directors. 

Q. Mr. Jordan testified in these proceedings that it was Mr. 
Ciglen that invited him to join the board of Kroy Oils. 

Does that refresh your recollection? A. No, sir. As I say, on that 
phase of it, Mr. Sanford handled most of it, and without examining our 
file and documents, I wouldn't like to testify. 

MR, BLACKSTONE: May I continue reading these minutes before 
asking questions ? 

HEARING EXAMINER: Yes. 

BY MR. BLACKSTONE: 


[3038 ] 

Q. I see at this meeting Mr. Samuel Ciglen was appointed general 
counsel to the company. Do you recall that? A. That is right, yes, sir. 

Q. Was he present at that meeting? A. Yes, sir, I believe he was. 
I might add the way that was carried out was that the former board at- 
tended the first part of the meeting, and then as they submitted their 
resignations, they left the meeting and the new board, the new person 
that was appointed director, came in. 

Q. Mr. Ciglen was not appointed a director at this time, I see, 
and I don’t believe he has ever been a director, has he, of Kroy? A. No, 
sir, he has never been a director of Kroy. 

Q. He has never been an officer? A. He has never been an officer 
of Kroy. 











[3039 ] 
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Q. From this date on was he general counsel of the company? 
A. Yes, sir, from the date of March 15, 1956. 

Q. Then it is stated that your firm, Sanford and Dickie, were 
appointed solicitors for the company. Could you explain for us the 
differences between being general counsel for the company and being 
solicitors for the company? A, Well, sir, I might say this, that we 
really have never had any occasion to go into what we probably consider 
the exact definition of those two. We have always considered that if 


there was legal work and services to be rendered, involving 


[3039 | 
the company in the Province of Alberta, we would deal with that. Any 
probably outside work, that Mr. Ciglen would handle that. 

Q. By that, would it mean a matter such as acquisition of assets 
outside of Alberta would be primarily Mr. Ciglen'’s responsibility? A. 
Well, sir, I would say there would be no definite arrangements. We 
would work out the means of handling it between ourselves. 

HEARING EXAMINER: Do you use the term "general counsel” in 
Canada? 

THE WITNESS: Yes, it is used. 

HEARING EXAMINER: As well as solicitor? 

THE WITNESS: Yes, sir. 

HEARING EXAMINER: They are not synonymous? 

THE WITNESS: Well, I would say to be exact that probably we 
could have been termed Alberta counsel and Mr. Ciglen general counsel, 
or Mr. Ciglen could have been general solicitor and we would of course, 
correspondingly have been solicitors in Alberta. 

HEARING EXAMINER: So it is more or less synonymous? 

THE WITNESS: Yes, sir. 

I might explain, in Alberta we are known as barristers and solicitors 
at law. Persons characterizing us will call us either lawyers, counsel, 
attorneys, or solicitors. 





[3039] 


14 
HEARING EXAMINER: That is true all over Canada, I suppose? 


[3040] 
THE WITNESS: I would think so, sir. 
BY MR, BLACKSTONE: 

Q. I see that at this meeting it was also agreed to enter into a 
management contract with Great Sweet Grass Oils, Limited, on such 
terms as should be settled by Mr. Hext. 

Do you recall that? A. Yes, sir, I recall a mention of that. 

Q. Was there any discussion at that meeting as to what the manage- 
ment agreement would consist of? A. No, sir. I think at subsequent 
meetings there was a discussion concerning the division of the adminis- 
tration cost to carry on these companies, and that Kroy would bear 
$2, 000 of that, Sweet Grass would bear $2, 000 of that, and Canadusa 
would bear $2, 000 of that. 

* * * * 

[3045 | 

Q. At this meeting the minutes say that Mr. Hext presided and 
presented to the board a proposition which had been submitted to him 
by Mr. Ciglen. A. I don't believe -- does it say that, perhaps you 
could read that. 

Q. This is what the minutes say, "The chairman then advised 
the meeting that for the past two months the company had been endeavor- 
ing to acquire producing properties. He mentioned that the company had 
in the past carried on an active program of exploration and development 
and that the present officers felt that in order toassure the company of 
sufficient funds to continue such a program, it would be necessary for 
the company to have additional revenue. He stated that he had considered 
several propositions. He also stated that Mr. S. 


[3046 ] 
Ciglen, Q.C., general counsel for the company, had presented several 











[3085] 


15 
propositions which he had examined and considered. He then explained 
that the most attractive was an agreement with Coronet Development 
Corporation whereby the company would acquire all its assets and assume 
its liabilities for 1, 500, 000 shares of the capital stock of the company." 

Does that refresh your recollection, or do you have a different 
recollection of what was stated by Mr. Hext at this meeting in this 
connection? A, No. I would say, sir, that that would be true, and I 
would say that in considering that meeting in which this Coronet trans- 
action was approved, that you should also consider the directors that 
were present at that meeting. That was a properly constituted meeting. 
Notice was served on all the directors. I think you first have to -- 

Q. Justa minute, that isn't responsive to the question. I just 
asked you if this minute properly reflects what you recalled was the 
statement made by Hext as to the proposition submitted by Ciglen, the 
most attractive of which being the Coronet deal? A. No, sir, I don't 
think the minutes read that way. I think they read the way you have pre- 
sented the question. I think they read this way. There were several 
propositions considered by Mr. Hext, and Mr. Ciglen, and that of all of 
these propositions that they considered, the most attractive one was 


[3047 ] 
the Coronet deal. I think the minutes state that. 
Q. Did Mr. Hext indicate what connection he had previously had 
with a company called Coronet Laboratories, Inc., at that meeting ? 
A. No, sir. He didn't state that at that meeting. 
Q. Did he state what he had done in negotiating a deal with Coronet? 
A. Sir, I take it that he wasn't connected with Coronet Development 


Corporation. 
* 5 * * 


[3085] 
JOHN ALBERT HEXT 
was called as a witness and, having been first duly sworn, was examined 


and testified as follows: 
x * x * 
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DIRECT EXAMINATION 
BY MR. SCHILLER: 
* * * * 


[3086 ] 

Q. Do you also have anything to do with Great Sweet Grass Oils, 
Ltd. ? A. Yes, Ido. 

Q. When you work for them, do you work in Toronto, at their 
office? Do you ever go there? A. I have on occasion, but it is rare. 

Q. When did you first become associated with Kroy? A. In 
March, 1956, I believe it was. 

Q. Did you become an officer and director at that time? A. I 
became an officer and director at that time. 

Q. You hadn't worked for Kroy Oils prior to that time, is that 
correct? A. I hadn't worked for Kroy Oils prior to that time. 

Q. Had you worked for Great Sweet Grass prior to that time? 

A. Yes. 

Q. When did you start to work for Great Sweet Grass? A. I 
believe in April, 1954. 

* * * * 

[3120] 

Q. Mr. Hext, are you familiar with the acquisition of the Coronet 
properties by Kroy? A. Yes, sir, Iam. 

Q. Did you have occasion to go down to Oklahoma at the time the 
negotiations were conducted for that property? A. I was in Oklahoma, yes. 

Q. About when was that? A. It was in May, 1956. 

Q. Who was with you on that occasion? A. Mr. Chalu was a resi- 
dent of Oklahoma at that time, and he was there. Of course, he was 
manager of Sweet Grass’ operation. Mr. Ciglen came down at a later date. 

Q. Were you at the conference in connection with the acquisition of 
the Hallett water flood project? A. I was not. 

Q. You were not there when those negotiations were conducted at 
the Skirvin Tower Hotel? A. I was not there when they were conducted 
at the Skirvin Tower. 
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Q. Did you come down subsequently? A. I was in the city, but I 
wasn't at the conference. I had nothing to do with any discussions with 
the Hallett 


[3121 | 
water flood. 

Q. You weren't there when that property was purchased at the 
hotel, is that correct? A. From whom? 

Q. From Waggoner and Musgrave? A. No, I might have been at 
the hotel, but I wasn't at the conference or any discussions. 

Q. Did you go down to visit the properties _sometime in May with 
Mr. Ciglen and a group of people? A. I believe I did. 

Q. Do you recall when that was? A. It would be in May. I 
couldn't say what date. : 

Q. Was that after the negotiations had been conducted for the ac- 
quisition of that property -- of the water flood property? A. My nego- 
tiatims, as far as the Coronet transaction which takes in the Hallett 
water flood, was carried on with Myerson. 

Q. Will you tell us what that negotiation was? A. Mr. Myerson 
was introduced to me by a man by the name of Norman Smith who was a 
drilling contractor in Oklahoma. We had had discussions with Mr. Smith 
on other matters before. He came into the room in which I was registered 
and said -- Mr. Smith said, I would like you to meet Mr. Myerson. Mr. 
Smith had a property he wanted us to look at. 


[3122] 
We gave it a quick look and decided that it wouldn't fit our needs, so 


Myerson said he had a property. The property that Myerson had was 
properties in Louisiana. I told Mr. Myerson that as far as I was con- 
cerned it wouldn't meet the company's requirements. What we were 
after was something much larger with much more revenue. He returned 
the next morning and he said, I have a package deal, I would like to 
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present it to you. He presented the package deal, and I said in this case 
it would appear that it would fit our needs, we will turn it over to Mr. 
Dooley, and if it meets with the engineer's approval, we will see if we 
can get together on a deal. 

Q. What was the package deal that he was offering you, Mr. Hext? 
A. It included the Louisiana properties he had presented the day before 
and it was the water flood, and it had two other properties or three other 
properties -- two other properties, I believe, in Oklahoma, in the deal. 

Q. So that the package he was offering you was a deal involving 
the Louisiana properties and certain properties in Oklahoma? A, That 
is right. 

Q. Is that all he said? A. He presented the deal to us, we dis- 
cussed the manner in which he wanted payment. He said he would like 
cash. We told him the company had no cash. 


[3123] 

Q. How much cash was he asking for those properties? A. I 
don’t recall at this time. | 

Q. Do you have an approximate idea, Mr. Hext? A. I really don't 
recall, because we hadn't any money, so we weren't interested in cash. 
I told him that if a deal could be made, it would depend entirely upon the 
engineer, but if a deal could be made, it would have to be for shares in 
the company because that is all we had to dispose of -- all we had to 
give him. 

Q. After that package deal was offered to you, what did you do 
next? Did you bring this to the company's attention? A. I brought it to 
the company’s attention, yes. 

Q. How? A. I contacted Mr. Dickie and had him come to Okla- 
homa City and then we took it to the Board of Directors in Calgary. 

Q. Did you inform Mr. Ciglen of the possible purchase of this 
property? A. Mr. Ciglen was the general counsel of the company at 
that time, and I kept him informed of what we were doing. He had looked 


® 
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at a great number of properties. Kroy was in a rather difficult situa- 
tion or position. Kroy had a bond issue of $1, 500, 000 that was out, or 
$1, 300, 000 that was out, and most of that $1, 300, 000 had been spent in 
wildcatting. They had drilled, I believe, 21 or 23 continuous dry holes. 
They had used up most of their capital -- of their working capital. 


[3124 ] 

The company was in this position that it had to acquire further 
revenue-producing properties without further capital outlay because 
they didn't have it, so that they could meet their bond requirements 
and continue in business. 

Q. Where were these 21 dry holes? A. They were all western 
Canadian. 

Q. In what properties? A. They drilled them before I became 
connected with the company, but they were scattered throughout the 


western Canadian sedimentary basin. 


Q. When you say you got in touch with Mr. Ciglen, did you send 


him a letter telling him that you had this package deal, or did you talk 
to him about it? A. No, Ididn't. Mr. Ciglen -- I told him that we 
would have to do something in the nature of acquiring further revenue- 
producing properties for the company. 
Q. Where did you tell him this, Mr. Hext? A. I phoned him. 
Q. From Oklahoma? A. No, I believe I phoned him from 
Calgary and told him I was going down to Oklahoma to look at 2 or 3 deals. 
Q. Did he subsequently -- he came down? A. He said I will come 
along and do what I can do, too. 
Q. Did he come down with you or did you meet him in Oklahoma? 


[3125 | 
A. No. It was sometime after I had arrived, I believe, that he arrived. 
Iam not sure how soon after, but he came afterwards. 
HEARING EXAMINER: Off the record. 
(Discussion off the record. ) 
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HEARING EXAMINER: On the record. 
THE WITNESS: I believe it was after, Iam not sure. 
BY MR. BLACKSTONE: 

Q. You said you called Mr. Ciglen when you were still in Calgary, 
and this was before your trip to Oklahoma City, is that right? A. I be- 
lieve that would be right, yes. This is going backjust about a year, it 
is a little difficult to remember a telephone conversation. 

Q. Where did you first get any indication there might be properties 
in Oklahoma to purchase? How did you have any contact with people 
there to prompt you to call Mr. Ciglen and to go down to Oklahoma City? 
A. As I mentioned before, we had looked and were looking at any num- 
ber of deals. Weweren't only concerned in Oklahoma, we were con- 
cerned in deals, no matter where they were; if they were good revenue- 
producing deals, we were looking for reVenue properties. 

Q. Well, who was it that you had talked to preliminarily prior to 
your conversation with Ciglen about going to 


[3126] 
Oklahoma? A. I talked to a man by the name of Jack Taylor, from 
Borger, Texas, who had some properties. We had an engineer going 
over his properties at that time. 

Q. Where were the properties located? A, They were located 
in Louisiana and Arkansas. We had an engineer's evaluation prepared 
on them and turned them down. 

Q. That wasn't, then, the reason you told Ciglen you were going 
to Oklahoma, then, to see those properties? A. I told him I was going 
to Oklahoma to look at properties that we were interested in, revenue- 
producing properties. 

Q. Which properties were those at the time you called Ciglen 
prior to your trip to Oklahoma City? A. As I mentioned before, there 


were numerous properties we had looked at or were looking at. 
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[3129 ] 

* * * 

Q. Now, did you meet Mr. Ciglen as soon as you got to Oklahoma 
City? A. I don't believe he was there when I arrived. I am not sure. 
Whether he arrived -- 

Q. Howlong -- A. I believe he arrived after, though I am not 
positive. 

Q. How long after, was it a matter of a day or so? A. Possibly 
two or three days; three days at the outside. 

Q. During this period, how long did you stay in Oklahoma City? 
A. I was there for possibly a week, possibly ten days, something like 
that. 

Q. Once Mr. Ciglen arrived, did he stay there during this period, 
too? A. Idon't know how long Mr. Ciglen stayed. 

Q. Would you recall seeing him on more than one occasion, at 
least, while you were in Oklahoma City? A. Yes, I recall seeing him 
on more than one occasion. 


Q. You did not attend any negotiation session or meeting 


[3130] 
between Mr. Ciglen and Mr. Myerson? A. Never. 
Q. You identified to Mr. Ciglen that you were talking to Mr. 
Myerson? A, Yes. 


Q. What did Mr. Ciglen say as far as you can remember? 
A. I believe he said, ''Let's see what Dooley says about the deal." 

Q. Mr. Ciglen didn't indicate to you, did he, that Mr. Myerson 
was a complete stranger to him? A. I couldn't say whether he was a 
complete stranger to him or whether he wasn't a complete stranger to 
him. I wouldn't know whether he was or whether he wasn't. 

Q. You never saw the two of them together during this period? 
A. It is possible I did. I wouldn't be sure. I believe possibly they 
were, but I wouldn't be sure. 
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BY MR. SCHILLER: 

Q. Do you know whether you called -- A. We had any number of 
chaps bringing in -- it is funny about the oil business, when people 
think you are out to make a deal, they come like flys. My room was 
crowded with people, and we had to shoo them away. They had this, 
they had that. This industry just draws folks from everywhere. 


[3131] 

Q. After Mr. Myerson offered you the package deal, would it be 
possible you called Mr. Ciglen and told him about it, and that is what 
prompted Mr. Ciglen to come down to Oklahoma? A. I believe Mr. 
Ciglen was in Oklahoma. 

Q. He was already there at the time Myerson offered you this 
package deal, is that right? A. I believe that is possible. 

BY MR. BLACKSTONE: 

Q. Mr. Hansen, Dick Hansen, has testified Mr. Myerson was in- 
troduced to Hansen through Ciglen, as I recall the testimony. 

Do you have any reason to doubt that testimony? A. I couldn't 
verify it. I wouldn't know. 

Q. The minutes of the meeting of Kroy Oils at which this deal was 
presented to the board indicate that Mr. Ciglen had been investigating 
various deals of oil properties. 

Is that a correct statement in the minutes? A. I believe that is a 
correct statement in the minutes. 

Q. The minutes of May 17,1956, indicate that you were acting as 
chairman of the meeting, is that correct? A. Yes, sir. 

Q. And the secretary of that meeting was Mr. Sanford, was it? 
A. I believe he would act as secretary, yes, sir. 


[3132 ] 
Q. The minutes state that you, as chairman, stated that you had 
considered several propositions. You also stated that Mr. Ciglen, general 
counsel for the company, had presented several propositions which he had 


[3133] 
23 


examined or which I take it you had examined and considered. 

You then explained that the most attractive was an agreement 
with Coronet Development Corporation whereby the company would ac- 
quire all its assets and assume its liabilities for 1, 500, 000 shares of 
the capital stock of the company. 

Is it your recollection that that reflects what you stated at that 
meeting? A. I believe it was so. 

Q. To what extent did you discuss this deal with Coronet with 
Mr. Chalu while you were in Oklahoma City? A. It would be very brief, 
if I discussed it at all with him. 

Q. Well now who arrived at the figure of 1, 500, 000 shares of 
Kroy Oils stock to be issued to Myerson for the properties of Coronet? 
A. I believe it was arrived at by negotiation. 

Q. Would you be more -- A. We had discussed it with Mr. 
Dooley in detail what we thought it was worth to us, what we thought we 
could give. Myerson was willing to sit down and talk to us. 


[3133 ] 
Q. Mr. Ciglen was consulted about the amount of stock that 


should be issued for those properties, wasn't he? A. He would be con- 
sulted, yes. 

Q. When you say "we", you are talking about yourself and Mr. 
Ciglen who were there representing the company, were you not -- both 
of you? A. Mr. Ciglen was down there for that purpose. 

Q. Well now, in what sessions did you have the actual negotiations? 
Who were there representing Kroy and who was there representing 
Myerson? A. I was there representing Kroy. 

Q. Prior to your session, was Mr. Ciglen there, too? A. He 
could have been present. I possibly believe he was, though I don't re- 
collect whether he was absolutely there or not. I discussed this in de- 
tail with Myerson. You go back over a transaction like this and you see 
no reason to remember it until all of a sudden you are asked about it. It 


is difficult to answer. 
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BY MR. SCHILLER: 
Q. Do you recall if Morris Black was there at the time? A. I 
don't believe he would be in the room discussing it with us. 
Q. Do you know whether he was in Oklahoma at that time? A, I 
had met him in Oklahoma. 


[3134] 


* 


BY MR. BLACKSTONE: 
* 


[3136] 


Q. I would like to have you search your memory and tell us your 


best recollection as to how you and Mr. Ciglen arrived at the figure of 


1, 500, 000 shares as the amount of stock to be issued for these prop- 
erties. A. It was, I believe, as far as Ican remember, on the basis of 
Mr. Dooley's engineering report. We discussed it, or I discussed it in 
its preliminary stages, in its preliminary form, with Mr. Dooley. We 
know how much we could give for it, and he said it was worth so much, 
and negotiations were carried out on that basis. 

Q. What did he say it was worth? A. I don’t recollect now. I 
haven't a copy of the report. 

Q. Well, we have one here, you can look at it. Yes, it is attached 
as an exhibit to the form 8-K report filed June 14,1956. A. Thank you. 
It is stated here by Mr. Dooley it was 5, 700, 000-odd dollars. It was 
within that figure. His preliminary estimate was around there. I wouldn't 
say it was that exactly, but it was close to that. 

x * * 

[3139 | 

Q. What prevailed upon Mr. Myerson to accept shares rather than 
cash which you said he originally was asking? A. I don't know. He must 
have thought it was a reasonable -- that the company had a reasonable 
future, and decided that he would take stock. 
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Q. What did you say to him to change his mind? A. I told him 
we had a good future. 

Q. Your assurance that you had a good future was sufficient in 
your opinion for him to change his mind, or is it possible that between 
your first conversation and when he finally agreed to accept shares that 
he had talked to Mr. Ciglen about the matter further. A. In that respect, 
I couldn't answer. I don't know. 

Q. It is possible, isn't it? A. It is a possibility, but I couldn't 
say whether it was yes, or whether it was soor no. I don't know. 

Q. Were you present when Mr. Ciglen discussed this matter with 
Mr. Myerson as to accepting shares rather than cash? A. I had dis- 
cussed it with Mr. Myerson, and he said he wanted cash. We told him 
if he wanted cash, there was no possibility of us getting together. 

Q. At the time Myerson brought you the package deal, after first 
offering you simply the Louisiana properties, what evidence did he show 
you that he owned the water flood 


[3140] 
project in Oklahoma? A. He guaranteed that he could supply title when 
the time came. 

Q. You knew that he didn't then own it, didn't you? A. I wasn't 
sure. 

Q. Did you know that Mr. Waggoner and Mr. Muskgrave, in fact, 
were the owners of that water flood project at that time? A. I knew they 
were interested in it. 

Q. Did you know that later on, in fact on May 17,1956, the day on 
which the board approved the contract with Coronet, Mr. Muskgrave and 
Mr. Waggoner were paid $900, 000 in cash for their properties? A. No, 
I didn’t. 

aE x x x 
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[ 3159] 

Q. That was the beginning. Would you carry them through? 
What further did you discuss with the directors of that company about 
their vacating their managerial positions and a new slate of officers 
coming in? A. I discussed -- Mr. Campbell and Mr. Maynard dis- 
cussed it with me. They asked me, would I like to serve on the board 
of Kroy, and I said, well, if we took over the administration 


[3160] 


of Kroy, that would suit me. 

Q. Do you know anything about the terms that were worked out 
with Mr. Millard, Mr. Fulton, Mr. Forrester, or Mr. Woodside as to 
the sale of the shares that they owned in Kroy? A. In a general way I 


possibly do, yes. 

Q. What do you recall about it? A. I believe the deal was handled 
through a lease broker in Calgary, a man by the name of Foster, I be- 
lieve. He was’ the chap who handled the deal. 

Q. What were the arrangements made with him, do you know? 

A. Iam not quite sure of the arrangements, what arrangements he had 
worked out with these people. 

Q. Did Mr. Ciglen participate in these discussions with the per- 
sons I have named who were the directors and who were selling their 
shares on or about March 15,1956? A. I couldn't say that he had parti- 
cipated. I don't know whether he participated. 

Q. He was in Calgary, wasn't he, at about this time, at the time 
the new board took over? A. He was in Calgary, yes. 

Q. He was taking some interest in making the arrangements for 
the new board to take over, was he not? A. I believe he was. I believe 
Mr. Ciglen, from what I understand, was handling the transaction for 
one of his clients. What client, I don't know. 


[3161 ] 
Q. When you say handling the transaction, do you mean handling 
the stock transaction whereby the directors would be assured they could 





ih 
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sell their shares and retire from the company? A. I believe he was 
working -- I wouldn't say he was working with Mr. Foster, but I assume 
that is what happened. 

Q. It is your best recollection that that part of the transaction was 
handled between Mr. Ciglen and Mr. Foster? A. Mr. Ciglen was -- 
yes -- acting for some unknown person. 

Q. You didn't participate, yourself, in those discussions between 
Ciglen and Foster? A. I was never present when the two of them were 
talking. | ; 

Q. You say that you think in that particular transaction, that 
aspect of this switch-over from one board to another, that Mr. Ciglen 
was representing some undisclosed client, that you didn't know who it 
was, is that right? A. I believe that would be so, Mr. Blackstone. 

Q. What relations has Kroy Oils, Limited, had with Torny 
Financial Corporation since you have been on the board of Kroy? A, I 
don't believe they have had any. I can't recollect any. 

Q. You know nothing about the Torny Company? A. I know very 
little about the Torny Company. 

Q. What do you know about it? A. I believe we went into that 
yesterday. I don't -- 


[3162] 
Kroy has had no dealings with them. I have nevwr had any direct deal- 
ings with them. 

Q. You don't know the circumstances under which this mortgage 
that was assumed by Kroy as part of the Coronet transaction, covering 
the Louisiana properties, ended up in the hands of Torny Financial? 

A. Ihave no idea. 

Q. Can you describe a little bit what the provisions of that mort- 
gage are -- what the payments called for under that mort gage are? 
A. It was a production mortgage, 5/8 of the production from the 


Louisiana properties was to be applied against the mortgage. 
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Q. Was that to pay just the interest on the mortgage, or was it 
to pay all? A. Interest and principal. 

Q. Those payments have been made, I assume, by Kroy? 

A. The payments have been made, yes, sir. 

Q. To whom have those payments been made? A. Payments 
have been made to Great Sweet Grass Oils Company. 

* * * x 

[3172] 

Q. What has been your contract with Mr. Schwebel or the per- 
sons in his office? A, Ihave never met Mr. Schwebel. I talked to him 
once, I believe, on the telephone. 7 

Q. Was that about this Sproule situation? A. That would be 
about the Sproule deal, yes. At that time I asked him for a copy of the 
directive or request he had received from the SEC. That would be in 
October, 1956. Up until that time we had never received a direct 
wording, and we had-no idea, we were kind of lost on everything. 

Q. Did you receive any communication from Schwebel or anyone 
in his office about the deficiency letter, as we call it in the Commission, 
affecting the Kroy Oils Form 8-K report on the Coronet transaction ? 

A. Never in any way at any time. At Kroy, we are absolutely at a loss, 
because we had no prior knowledge that you people requested anything 
or wanted anything. We had no idea. 

Q. Does that then explain the letter that you sent to stockholders 
in which you stated, in October, I believe it 


[3173 ] 
was, or November of 1956, that the company had no information that 
the Commission had raised a question about the oil reserves. A. That 
would be the reason, yes, sir. We received, we are still receiving, I 
would say, literally thousands of letters from our stockholders. We 


had to reply in some manner, setting out the position of the company. 
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Q. This letter to shareholders, which is contained in the official 
minutes of Kroy Oils which we have marked for identification Exhibit 
188, states the action by the Securities and Exchange Commission came 
as a complete surprise to the management as no indication had ever 
been received that the Securities and Exchange Commission was investi- 
gating or contemplating an investigation of any information filed by the 
company. 

Now, before writing that letter, which is signed by you, as vice 
president, you didn't check with Mr. Schwebel to see if he had received 
any communication from the Commission? A. No, I didn't check with 
Mr. Schwebel. I had no occasion to. I never knew the man. 

Q. You did know that he was the American counsel for Kroy and 
particularly charged with the responsibility of filings with the Commis- 
sion and listing applications on the American Stock Exchange, didn't 


you? A. I knew he was the American counsel, but I didn't 


[3174] 
know his responsibilities in that respect. My understanding, or I as- 
sumed that the Commission, if there was a deficiency, would notify the 
company, instead of the company's agent. There was a slip-up there. 
We feel sorry for our part, because we certainly would have done our 
best to supply you with the information. 

Q. But you didn't have any understanding or information at that 
time that when a company had an attorney representing it, that people 
dealing through that attorney would communicate with the attorney, 
rather than with the client? That hadn'tbeen your experience in the 
past? A. In Alberta the situation would be that they would come to the 
company, I believe. 

Q. And by-pass the company’s attorney? A. Unless there was a 
law suit in process, or progress, or something like that, I believe they 
would. 

HEARING EXAMINER: What is the date of that letter to the stock- 
holders ? 
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MR. BLACKSTONE: It isn’t dated. 
* 0 * 
[3203] 


HEARING EXAMINER: You said Kroy built its own building. 
Does Kroy occupy the entire building, or does it rent part of the building? 

THE WITNESS: No, Sweet Grass and Kroy together. 

HEARING EXAMINER: Occupy the entire building ? 

THE WITNESS: Yes, sir. Sweet Grass built the building. Kroy 
is in there with them. 

BY MR. BLACKSTONE: 

Q. Mr. Jordan never attended a meeting of the directors of Kroy 

while you were a director? A. I don't believe he did, sir. I don't 


recollect him 
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ever attending. 

Q. Did you ever discuss the matters of Kroy Oil with Mr. Jordan? 
A. Ihave'in Oklahoma City, I believe, in a very offhand manner. I 
believe I discussed with him the employment of certain personnel. 

Q. Do you know the circumstances under which he became a 
director of Kroy? A. I have no idea. 

Q. Mr. Jordan testified that Mr. Ciglen invited him to become a 
director of Kroy. Did you know that? A. That is a possibility. I don't 
know. 

Q. Have you, yourself, in the last few months, participated in any 
negotiations looking toward the merger of Kroy with any other operating 
company? A. Yes, sir. We discussed it at some length on different 
occasions. However, that is not a possibility at this time. I don't see 
how it will crop up in the foreseeable future until we get our house in 
order again. | 

Q. At the present time, there is nothing pending in the way of 
negotiations with any other company? A. They have been dropped, Mr. 
Blackstone. 
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Q. Would you say, Mr. Hext, that at the present time you in 
fact, are the primary operating officer for Kroy Oils? A. Yes, sir. 
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Q. And in charge of their day to day operation? A. Yes, sir. 

Q. Is that also true of Great Sweet Grass? A. I would say it is 
true of Great Sweet Grass, too. 

Q. To what extent do you share the work in Great Sweet Grass 
with Mr. Vogan and Mr. Chalu? What is their-- A. I work very closely 
with them. I try to keep them up to date, and we wish this to be a manage- 
ment of the board of directors instead of one man. We try to keep every- 
one informed as to what we are doing, and the reasons behind it. 

Q. Could you just briefly describe the areas of work as you 
understand it in which you are primarily responsible, and those in which 
Mr. Vogan is primarily responsible? A, Mr. Vogan is comptroller of 
Sweet Grass. He is not an officer of Kroy. And thereby, he is charged 
with the finances of Great Sweet Grass Oils, Limited. I get together 
with Mr. Vogan to decide on how we are going to pay our bills, and 
where we are going to get the money. 

Mr. Chalu is the general manager in the United States of Great 
Sweet Grass. He has purchased a home and taken up residence in the 
State of Oklahoma. 

Q. Does he also have management of the Kroy properties in the 
United States? A. He also looks after the Kroy interests in the United 
States. 
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AFTERNOON SESSION 
HEARING EXAMINER: All right, let's resume. 


Whereupon, 


JOHN ALBERT HEXT 
resumed the witness stand, and having been previously duly sworn, was 


examined and testified further as follows: 
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CROSS EXAMINATION 
BY MR. CUSHWA: 

Q. Mr. Hext, is Mr. Ciglen presently the general counsel or 
solicitor or in any way connected with Kroy Oils, Limited? A. He is 
still general counsel, but he has agreed to resign his position. His 
resignation should be on my desk when I return to Calgary. 

Q. Have you discussed with the other directors what action will 
be taken with respect to Mr. Ciglen's resignation? A. We will accept 
it, immediately. 


Q. Is Mr. Schwebel American counsel at the present time ? 


A. He certainly is not. 

Q. Are you familiar with the statement which Mr. Condon read 
into the record in this proceeding several days ago with regard to 
certain action that would be taken by the two companies ? 
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A. Yes, sir, Iam. 

Q. Have you discussed that matter with the other directors of 
Kroy? A. I most certainly have. 

Q. What have they indicated to you they will do in that connection? 
A. We will live up to the letter, we will live up to it one hundred per 
cent. We will see that everything is done as outlined by Mr. Condon to 
the Commission. 

MR. CUSHWA: Ihave no further questions, Your Honor. 

HEARING EXAMINER: All right. 

REDIRECT EXAMINATION 
BY MR. BLACKSTONE: 

Q. This relates to both Great Sweet Grass and Kroy? A. This 
relates to both Great Sweet Grass and Kroy. We will see that everything 
is carried out. 

Q. What plans do you have in regard to the change, if any, of the 
quorum requirements, of the articles of incorporation, or the articles of 
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association I guess you call it? A. We intend to change Sweet Grass 


immediately, and we intend to change Kroy to 15 per cent as soon as I 


return to Calgary and we can call a board meeting. We intend to also, 
when calling for proxies, we will solicit proxies from the American 


shareholders. We will file proxy statements with the Commission. 
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Q. You say you intend to increase the quorum requirements for 
Kroy and Sweet Grass to 15 per cent? A. Yes, sir. 

Q. When do you intend to do that? A. I believe it was covered 
by a resolution already adopted and passed by the board. We will see 
that it is carried out. 

Q. What about for Kroy? A. For Kroy, it will appear before our 
board meeting as soon as I return to Calgary. 

Q. It is your understanding that the board itself can change that 
provision of the articles of association? A. It will be entirely up to our 
legal representatives. If they think we have the power, we will naturally 
do it. If not, we will do it on the first time it is possible to do so. Mr. 
Dickie could possibly answer that. 

Q. I asked him about that, I think, about at least the technique. 

I wanted to know what your inclination was. A. Iam very strong in 
this respect, we are going to live up to that letter. 

MR. BLACKSTONE: I have no further questions. 

(Witness excused. ) 
HEARING EXAMINER: AII right. 
MR. HEXT: Mr. Brandenburg will be appointed a 
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director and assistant secretary to Kroy Oils, Limited, at the board 
meeting we are going to hold as soon as I return to Calgary. He will be 
instructed to produce documents if necessary, if called upon -- or copies 
of documents, if called upon by the Commission. 
ae CUSHWA: ones you, Mr. one 
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Commission's Exhibit No. 9 


July 20, 1956 Docket No.: 1-3827, et al, 
In the Matter of:Great 


Mr. Lloyd Frank aie paren Se 
c/o M. Mae Schwebel WwW ras 


30 Broad Street 
New York 4, New York Re: Kroy Oils, Ltd. 
File No. 1-3679 


Dear Sir: 

Reference is made to the Form 8-K of the registrant named 
above for the month of May,1956. 

The information set forth under Item 2 with respect to Coronet's 
estimated proved developed and proved undeveloped reserves, as pre- 
pared by Dooley Engineering Company, and the values determined 
therefor are considered misleading and should be appropriately reduced. 

It is requested that the following data be made available as sup- 
plemental information in order to determine what may be considered a 
reasonable estimation of such reserves: 

(a) As to the Hallett leases--the gross production for the 

months of April, May, and June 1956; the accumulated pro- 

duction from such leases prior to their original abandonment 
and any other pertinent information which formed the basis for 
the reserves as estimated. 

(b) As to the Pine Island field--the gross production from 

such leases for the months of February, March, April, May and 

June; the number of wells actually producing from each for- 

mation for which reserves have been estimated during each of 

the 18 months commencing with January 1955 and continuing to 
date; any other pertinent information which forms the basis for 
such reserves. 

The market price for the registrant's common stock on May 17, 
and May 21, 1956 should be stated in Items 2(a) and 7(b)(ii), respectively. 
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Financial statements of Coronet Development Corporation pre- 
scribed by Instruction 2 of the Instructions As to Financial Statements, 
set forth in Form 8-K, should be filed as an exhibit pursuant to Item 
13(b) of Form 8-K. 

The revised estimation of reserves, the market prices for the 
registrant's common stock and the financial statements called for here- 
in should be filed promptly, under cover of Form 8, as an amendment 
to the subject Form 8-K, and the supplemental information requested 
should be furnished us at the same time. 

Very truly yours, 
Harvey A. Thorson 


Assistant Director 
Division of Corporation Finance 


/s/ _ (Degible 
AFWalker;bjb Branc ie 
(Connors) 
7-20-56 
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111 Elm Ridge Drive, 
Toronto, Ontario, Canada. 
April 10th, 1956. 


G. F. Rothschild & Co. Inc., 
42 Broadway 
New York, N. Y., U.S.A. 


Gentlemen: 

Iam delivering to you herewith 40, 000 shares of Kroy Oils Limited 
in street form to be sold by you for my account otherwise than on the 
American Exchange and the Toronto Stock Exchange on the following 
terms and conditions: 

t. You are to find purchasers and to sell the above shares for me 
as my broker from time to time at your discretion at the prevailing mar- 
ket price existing on the American Stock Exchange. 


2. You are to receive as your commission 15% of such sale price, 


provided, however, that in no event shall I receive less than $2. 00 per 
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share unless I otherwise agree in writing. id 
3. It is understood and agreed between us that I shall receive pay- + 


ment as outlined above only after you shall have received payment for 
the sale of these shares. Such payment shall be deemed to be received 
by you when the cheques of your customers have all been cleared. 
4. It is further understood and agreed between us that unless I shall 
have received payment as specified above for 40, 000 shares on or before 
30 days from the date hereof I shall be entitled to cancel this arrange- 
ment and receive back shares for which payment has not been received 
by you. 

This is to advise you that, in the opinion of my lawyer, these 
shares may freely be offered for sale by me through you under exemp- 


tions 
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from The Securities Act, since I have no connection directly or indirectly 
with Kroy Oils Limited or with any of said company's officers or direc- 
tors, nor am I directly or indirectly in control of the operations of said 
company. 
Yours very truly, 
/s/ R. Newman 


Receipt is acknowledged of 40, 000 shares 
of Kroy Oils Limited pursuant to the terms 
of the above agreement. 


G. F. ROTHSCHILD & CO. INC. 
Per: 
/s/ George F. Rothschild 








g 


Af 
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[ 3860] 
Law Offices Whitehall 4-1163 
Mintzer and Goldman 19 Rector Street 
Stanley Goldman New York 6, N. Y. 


Albert Mintzer April 13, 1956 


G. F. Rothschild & Co., Inc. 
42 Broadway 
New York, New York 


Re: Kroy Oils Limited 
Gentlemen: 

You have advised me that you have a written order to sell 30, 000 
shares of the above company for the account of one Zimel Levine. You 
have advised me that you are to sell these shares in the over the coun- 
ter market as agent for Mr. Levine from time to time at the prevailing 
market price existing on the American Stock Exchange and are to re- 
ceive a commission of 15% of such sales price. 

You have further provided me with a copy of an opinion of 
counsel for Mr. Levine to the effect that these shares "may lawfully be 
offered and sold by duly registered and qualified broker-dealers in the 
United States" and that such sales are exempt from registration under 
the Securities Act of 1933. 

You have further advised me that Mr. Levine is one of several 
Canadian investors who acquired his shares in the company from prior 
stockholders, none of whom were either controlling or controlled by the 
company. None of the group of which Mr. Levine is one purchased 10% 
or more of the outstanding stock of the company nor had any prior re- 
lationship with the company or persons controlling or controlled by the 
same. In addition, none of the investors of which Mr. Levine is one, 
is an officer or director of the company or of any other company having 
a control relationship with Kroy Oils Limited, directly or indirectly. 

The registration requirements of the Securities Act of 1933 are 
modified by the provisions of Section 4 thereof which provides in part 
as follows: 
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"Section 4 - The provisions of Section 5 shall not 

apply to any of the following transactions: 

(1) transactions by any person other than an 
insurer, underwriter or dealer; * * * *" 


The definitions of issuer, underwriter or dealer as contained in 
Section 2 of the Securities Act of 1933, from the facts you have provided 
me with, do not include Mr. Levine or the other investors who propose 
to sell their shares of stock in Kroy Oils Limited nor do these definitions 
include your firm acting in the instant capacity. 

Upon the assumptions made hereinabove that the facts presented 
are accurate and that the opinions of counsel relate to the instant shares, 


it is my opinion that these shares may be offered and sold by you in the 


manner set forth in your written order without registration or other 


qualification under the Securities Act of 1933. 
Very truly yours, 
/s/ Stanley Goldman 
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Commission's Exhibit No. 95 


KROY OILS LIMITED Docket No. 1-3827,etal. 
CALGARY, CANADA In the Matter of Great 


Sweet Grass Oils 
809-4th Street West, : 


Calgary, Alberta. 
July 27, 1956. 


Fitch Investors Service, 
120 Wall Street 
New York, N. Y. 


Gentlemen: Re: Kroy Oils Limited 
We have had time to check over your Fitch individual stock bulle- 
tin, and we request that the following changes be made. 


Current developments are okay. 
Acquisitions are okay. 
Sale of stock - okay. 
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Net exploration and development - The Company completed in all, 
21 wells up to April 30,1956. 6 of these wells produced oil, one pro- 
duced gas and 14 were dry holes. Net crude oil output rose during the 
last fiscal year from 156, 848 bbls. to 181, 316 bbls. 

In June, 1955 and in June 1956, the Company purchased for 
$301, 869. 00 a 25% interest in 644 acres of proven oil land in the 
Pembina area of Alberta. Up to April 30,1956, 6 wells were completed, 
however, up to this current date, 8 wells have been completed and the 


8 are on production. Our estimated net production from our interest in 


the 8 will run at $10, 000. per month. 

Your stock bulletin states that early in April, 1956, the Company 
was negotiating for purchase of a 20, 000 acre reservation at Peerless 
Lake. This should read that early in April, 1956, the Company pur- 
chased a 20, 000 acre reservation. 

Under "Resources" - you show that there are also 17 capped gas 
wells with net reserves as 26, 382, 000, 000 cu.ft. We just recently pur- 
chased a further interest in 10 of these 17 wells which now has increased 
our reserves of gas to 56, 382, 000, 000 cu.ft. This purchase was com- 
pleted on July 23, 1956. 
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As for oil reserves, our Engineers now give us a flat 1 1/2 mil- 
lion bbls. of secondary to our interest at Joseph Lake, Alberta. This 
increases our reserves in Canada to 4, 530, 224 bbls. Add to this our 
reserves in the United States of America of 7, 349,100 bbls. and you 
have a total of 11, 879, 324 bbls. 

The proposed natural gas line is okay. 

Under "Fiscal Report" - the Company had net oil sales totalling 
$447,154. for the 1955 fiscal year and the operating income of $313, 690. 
for the 1955 fiscal year. This is an increase from $279, 701. which was 
the income for the 1954 fiscal year. However, we did suffer a loss of 
$9,000. this year, due entirely to our write-off of unsuccessful drilling 


ventures. 
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Corporate Activities - up to the present time, the Company has 
interests in 15,689 acres of productive oil leases, and 58,030 acres of 
productive gas leases. We have varying interests in 771,911 acres of 
undeveloped Petroleum and Natural Gas reservations or leases in Western 


Canada, and interest in a total of 180 oil or natural gas wells either pro- 


ducing or capable of production. 


We note that you do not mention Edmonton Pipe Line Company 
Limited. We own a 20% interest in Edmonton Pipe Line Company which 
handles approximately 5 million bbls. of crude oil per year. Edmonton 
Pipe Line improved it's net profit before depreciation, over 200% in 1955. 
We estimate our 20% at having a value of $750,000. Infact, we have re- 
ceived an offer of $3.75 per share for our 200,000 shares but we turned 
it down. The 200,000 shares are carried on the books of account at a 
cost of $45,000. to Kroy Oils Limited. 


We trust this information will be of assistance to you, but if further 


information is required, please do not hesitate to contact the writer. 


Yours very truly, 
/s/ J. A. Hext 
KROY OILS LIMITED 
JAH: W 
P.S. - Please note Funded Debt of the Company is $1, 300,000. 
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CORNELIS de VROEDT CO. 
INVESTMENTS 


[Received Sep. 4, 1956, SEC] 32 Broadway 
New York 4, N. Y. 


Telephone: 
WHitehall 3-0830 


A Remarkable Opportunity 
For a BIG Profit ...and a FAST Profit... BUY 
GREAT SWEET GRASS OILS LIMITED 
A DYNAMIC COMPANY WITH THE POWERFUL 
POTENTIAL OF FINANCIAL GAINS. 
Listed: American Stock Exchange 
Toronto Stock Exchange 
Price: Approximately $5.50 per share 


In the past few weeks, this HIGHLY ATTRACTIVE GROWTH stock has 
been among the most active in daily trading on both exchanges. Public 
acceptance of the importance of the natural resources owned by this 
company with reference to the widely publicized Trans-Canada Pipe Line 
System and the recent acquisition of income-bearing properties in Okla- 
homa and Manitoba, Canada, indicates a wide public interest in this stock. 


FITCH INVESTORS SERVICE (one of the nation's oldest, independent 


financial services) reported on January 26, 1956 that "the company has 


large oil and gas reserves which are being translated into substantial 
earning power. This stock merits speculative consideration at current 
reasonable levels in the light of management's aggressive development 
program." 


What Does It ...It means here is an opportunity to invest ina 
Mean to You? growing company that we consider underpriced in 
today's market. It means PROFITS. 


WHY IS GREAT SWEET GRASS OILS Ltd. SO ATTRACTIVE ?...Ina 
recent report the company claimed to have PROVEN reserves of 140 
Billion cubic feet of natural gas, and had signed a contract with Trans- 
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Canada Pipe Line for a period of 25 years at a GUARANTEED starting 
price of 10¢ per 1, 000 cubic feet of natural gas. When we realize that 
during the past year GREAT SWEET GRASS has more than tripled its 
natural gas reserves in the Steveville and Kessler areas alone, then 
we must anticipate that its expanding operational program (both in 
the United States and Western Canada) should add substantially to its 


future reserves. 
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GREAT SWEET GRASS NEW OIL & GAS DEALS 
MAY LIFT INCOME OVER $1 MILLION A YEAR 


An increase of "well over a million a year" in income from 
oil and gas is anticipated by Great Sweet Grass Oils as the result: 
of these recent developments: 


--Taking over substantial oil interests in Oklahoma with 
a large potential for expanded income and an established 
net oil income of $40,000 a month before well operating 
expenses. 


--A $10,000 a month oil production acquisition from Pitt 
Petroleums in Manitoba where further development is pro- 
posed. 


--Two completed and one pending contract for marketing 
of Alberta gas through Trans-Canada Pipe Lines with an 
anticipated income of around $500, 000 a year to be ex- 
pected when contracts become operative. 


In Oklahoma, Great Sweet Grass has acquired interests in 
38 producing wells and 9,104 acres of oil and gas lands with 
Great Sweet Grass to hold these assets through a wholly-owned 
subsidiary, Great Sweet Grass Oils Co. of Oklahoma. 


There are 52 offset locations for further drilling. 


David Dooley, petroleum engineer of Oklahoma City, 
estimates Sweet Grass net proven reserves at 9,470,000 bbls. 
of crude of which 1,254, 000 bbls. is developed while gas re- 
serves are estimated at 18 billion cu. ft. of which 1.67 billion 
cu. ft. are developed. 


Possible, but not proven reserves are estimated at 93.6 
million bbls. of crude and 238.5 billion cu. ft. of gas. 
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OKLAHOMA INTERESTS 


Great Sweet Grass new Oklahoma producing interests 


are in the North Hoover and East Brady fields, Garvin Co.; 


the Short Junction-Newcastle field of McClain Co.; Union 
Valley and Evansville fields of Logan Co. Bulk of the re- 
serves are in the Short Junction-Newcastle field which is 
described as the "hottest" field of Oklahoma at this time. 


All production is primary in character with most of 
the wells completed within the last 18 months. Great 
Sweet Grass took over as operator on Jan. 1, 1956, and 
gets the benefit of a 15% increase in proration which be- 
came effective Dec. 15. 


To secure its Oklahoma holdings which include about 
$300, 000 of well equipment, Sweet Grass has issued 
1, 750,000 shares of stock (worth about $7. 7 millions) to 
depositors of Mutual Oil Development Corp., a new Okla- 
homa firm which had consolidated properties of Jordan 
Oil, Exchange Oil Co. and a number of individuals in the 
Oklahoma oil business. 


Ray F. Griffith, one-time production manager for 
B. A. Oil in the U. S., has been appointed field manager 
of the U. S. subsidiary and a substantial development 
program has been lined up with management hoping to 
double income from this source within a year. A first 
well being drilled in partnership with Exchange Oil is 
now below 1, 800 ft. 


Of acreage acquired two producing wells (one a dual 
zone completion) and 1, 364 acres are located in the Short 
Junction-Newcastle field where two sands show an indi- 
cated respective productivity of 150 and 100 bbls. per 
acre foot. A deeper sand, the Bromide, if found on 
Sweet Grass acreage, may yield 500 to 700 bbls. per 
acre ft., it is thought. 


In Manitoba, Sweet Grass has acquired eight pro- 
ducing wells and 2,600 acres subject only to royalty in- 
terests not exceeding 15%. Gross revenue after royalties 
is estimated at $10,000 monthly. Three wells each are in 
the Tilston and Pierson fields with two further wells in the 
Whitewater field. There are stated to be at least :12 off- 
set locations for further drilling. 


DRILL AT PIERSON 


Drilling of a first further well, in the Pierson field, 
is expected to start in March. Negotiations for further 
wells and acreage are in progress. 
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Sweet Grass is issuing 500,000 shares for the in- 
terest to Pitt Petroleums in this deal which also includes 
an estimated $210,000 of well equipment, 100,000 acres 
of wildcat reservation in Northern Alberta (Twps. 78-79, 
ranges 23, 24 and 25), and 20,000 acres in the Strathmore 
area 30 miles east of Calgary. Utah Exploration of Salt 
Lake City has undertaken to drill a well on this ground for 
a 15% interest. 


Sweet Grass expects that successful completion of the 
Trans-Canada Pipe Lines project will permit the market- 
ing of 15 million to 20 million cu. ft. of gas a day anda 
revenue of $500,000 a year or better at a contract price 
of 10¢ a thousand cu. ft. for gas. Contracts have already 
been signed with Trans-Canada covering Kessler and 
Steveville gas and negotiations are continuing on Steve- 
ville-Atlee field gas. Alberta gas reserves of Sweet Grass 
within the gas export area are estimated at it in excess of 
160 billion cu. ft. 


Adequate finances are reported available in the Great 
Sweet Grass treasury for proposed plans which will be as- 
sisted by new production revenues. ‘There is no funded 
- debt. , 


The news-story above 
is reprinted from the Jan. 14th 
issue of 
THE FINANCIAL POST 
leading Business-Financial pub- 
lication in Canada 
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WHY IS Here are some recent developments of 
GREAT SWEET GRASS IMPORTANT interest: 
A GOOD BUY? 


see's SIGE) The acquisition of 9,104 acres of substantial oil and gas 


“7 


lands in Oklahoma which includes 38 producing wells with 
estimated proven reserves of 8, 270, 000 barrels of oil, plus 
an estimated 18, 167, 000, 000 cf. of proven natural gas re- 
serves. Additional unproven reserves are estimated at 

93, 600, 000 barrels of oil and 238, 500, 000, 000 cf. of 








(2) 


(3) 


(4) 


(5) 
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natural gas. Present income on these properties is 
$40, 000. 00 per month with unlimited potential due to 
proven drilling sites. The company is now engaged in a 
very active drilling program on this property. 


In Canada, where GREAT SWEET GRASS OILS, Ltd. is 
reputed to be the third largest gas company, new ac- 
quisitions in Manitoba pointed up 8 producing oil wells 
and 2, 600 acres with a minimum monthly income of better 
than $10, 000.00, and added approximately 1 1/2 million 
barrels of oil (developed and undeveloped) to the company's 
proven oil reserves. GREAT SWEET GRASS OILS Ltd. has 
also acquired 100, 000 acres in Northern Alberta along 
with $210, 000. 00 worth of well equipment. An additional 
20, 000 acres were secured just 30 miles east of Calgary. 
An aggressive intensive drilling program has been planned 
to develop these properties. 


Two completed and one pending contract for the marketing 
of the Alberta Gas through the Trans-Canada Pipe Lines 
with an anticipated income of $500, 000. 00 per year. 


GREAT SWEET GRASS OILS, Ltd. controls a Canadian 
oil and natural gas firm which is actively participating in 
40 oil wells in Canada and Oklahoma --with estimated re- 
serves exceeding 6 million barrels of oil. 


The conservative Fitch Service report on the company's 
financial condition was ''GOOD". 


SUMMARY .». the recent substantial increase in the com- 


RECOMMENDATION pany's physical assets has, in our opinion, added 
tremendous attraction to the market prospects for 
the shares of GREAT SWEET GRASS OILS, Ltd. We feel these attrac- 
tions have scarcely begun to be represented in the price of this stock. 
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GREAT SWEET GRASS OILS Ltd. has exceptional gro wth potentials 


plus aggressive and qualified management. If you consider ALL these 
factors, you will see why GREAT SWEET GRASS is being acclaimed by 


independent financial advisory services as the "STOCK OF THE YEAR" 
and the "COMPANY OF DESTINY." We strongly advise its IMMEDIATE 
purchase at present levels. 

Cornelis de Vroedt Co. 
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W. CANADA OIL, GAS BOOM 
HEADING FOR NEW PEAKS 


CALGARY, Jan. 13 (AP).- Western Canada's oil 
and gas boom, which continued at a record pace in 1955, 
is expected to gain even more momentum in 1956. 


The last year was highlighted by virtual go-aheads 
on two major natural-gas pipe lines, expanded markets 
for petroleum and petroleum products, substantial increases 
in oil and natural-gas reserves and increased activity in the 
petro-chemical field. 


Western Canada's oil reserves, which jumped from 
almost nothing in 1946 to 2,416,000, 000 barrels in 1954, 
are rated at 2, 900, 000, 000 barrels. 


During 1955 oil companies poured a record 
$440, 000, 000 into exploration and development, apart from 
refineries and pipeline construction or expansion, in the 
four western provinces and the Northwest Territories. Ex- 
pectations are that at least a half billion will be spent on 
this phase of the industry in 1956. 


This country's natural-gas industry, still in its in- 
fancy, received an important boost during 1955. Recent 
United States approval of imports of Canadian gas into the 
Pacific Northwest pushed away the last obstacle to construc- 
tion of the Westcoast Transmission Co., Ltd., pipe-line 
project. The company has begun building its 650-mile, 
$142,000, 000 gas pipe line from the Peace River area of 
Alberta and British Columbia to southern British Colum- 
bia and the United States. 


The second development, which will affect the 
economy of all Canada, was the agreement on government 
participation in construction of the northern Ontario link of 
the $350, 000, 000 all-Canadian gas pipe line from Alberta 
to eastern Canada. 
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The Canadian Petroleum Association estimates 
Alberta's natural-gas reserves at 16.5 trillion cubic 
feet, increasing at a vast rate yearly. Natural-gas 
production figures for 1955 are expected to top the 150- 
billion-cubic-foot mark, an increase of 15 billion over 
1954. 


Western Canada's oil production is expected to 
top 350, 000 barrels a day to establish a record. Alberta 
wells had an estimated daily average of 310, 000 barrels 
a day for 1955. Saskatchewan's daily average output was 
20,000; Manitoba's, 12,000 to 15,000; and the North- 
west Territories, 2,000. 


The Pembina field, discovered in 1953, has re- 
serves estimated at 1,200,000, 000 barrels. 


Other important finds are still being made. The 
Westward Ho, estimated to have reserves of 100, 000, 000 
barrels, will boost proved reserves in 1956. A signifi- 
cant find has been made in the Whitecourt area north of 
Edmonton. 


reprinted from the Jan. 14th issue of 


THE NEW YORK 
HERALD TRIBUNE 


The information herein set forth has been obtained from reports of the companies named and from 
various statistical services and other sources which we believe reliable. This information is not intended 
to and should not be relied upon as comprising a complete report or analysis, Neither the information 
herein presented nor the opinions herein expressed constitute representations by us, and we shall be under 
no obligation to notify you of any changes affecting any such information or opinion. We deal as principal 
or agents in the securities mentioned herein and may have or may hereafter acquire an interest in such 
securities, 
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Toronto Stock Exchange 
Calgary Stock Exchange 
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We have already alerted you on this special situation which has ex- 
cellent prospects for extraordinary large capital gains profit. If you want 
to get aboard at the current low price (approximately $2.50 a share).. 
you must act now..as we believe the stock is ready for a move to a higher 


level. 


RECENT DEVELOPMENTS WHICH HAVE ADDED TO THE 
DYNAMIC QUALITIES OF KROY OILS’ COMMON STOCK ARE:- 


Acquisition of the assets of Coronet Development Corporation has 
provided Kroy with an integrated oil operation in Oklahoma. . that has 
given the company 70 oil wells with an estimated monthly output of 50, 000 
barrels and estimated proven developed reserves of 3.2 million barrels, 
plus proven but undrilled reserves of 4.1 million barrels..or a total of 
7.3 million barrels. The Oklahoma properties are in the Lexington and 
Short Junction, New Castle fields. On these leases there are 55 offsetting 
locations for drilling future production wells. Included in the purchase 
were tools and equipment valued at close to half a million dollars. 

Also included in the assets bought from Coronet Development Cor- 
poration were leases in the Caddo Pine Island and Hallett fields of 
Louisiana. The company's Consulting Geologist, David L. Dooley of 
Oklahoma City expressed the opinion that the company's Caddo Pine Island 
leases could be a term sleeper situation with a possible 10 million barrel 
oil potential. 

These assets of Coronet Development were purchased for 1.5 
million shares of Kroy Oils Ltd. and assumption of a $300, 000 production 
mortgage. Oil and gas leases acquired cover over 1150 acres of land. 
According to Geologist Dooley, the acquisition has added over $5.7 mil- 
lion to the gross asset value of Kroy Oils Limited. Future development 
should enhance this figure considerably. 


[4328 ] 
The important fact in our opinion is that the significance of this im- 
portant acquisition of oil properties :.in the United States has not yet been 
adequately reflected by any appreciable rise in the price of Kroy Oils' 





common shares. 
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PRODUCTION FROM CAPPED GAS WELLS IN WESTERN 
CANADA PROVIDES EXCITING NEAR TERM PROSPECTS. 


In Western Canada, Kroy Oils has 17 capped gas wells with net 
reserves of 26, 382, 000 thousand cubic feet of natural gas awaiting com- 
pletion of pipelines in construction. The company, it is anticipated, will 
be a beneficiary of the 2,300 mile Trans Canada Pipelines...the first leg 
of which is scheduled for operation late this year. Obviously, production 
and sales from its capped gas wells should cause a very substantial in- 
crease in Kroy Oils' cash profit inflow, and greatly enhance the value of 
its shares. 

Last September, the company in a joint venture with others, 
completed a gas discovery about 25 miles from Grande Prairie, Alberta. 
The discovery well located on 25, 600 acres in which Kroy has a 12 1/2% 
interest, flowed 38 million cubic feet a day. A pipeline has already been 
built to Grande Prairie which will be part of the West Coast Transmis- 
sion Line that will serve British Columbia and the Pacific Northwest states. 


KROY HAS A PARTICIPATING INTEREST IN 93 PRODUCING 
OIL WELLS IN THE PROVINCE OF ALBERTA, CANADA, WITH NET 
PRIMARY RESERVES OF OVER 3 MILLION BARRELS, WHICH COULD 
BE SUBSTANTIALLY INCREASED BY SECONDARY RESERVES. 


Kroy owns a 25% interest in 664 acres and 4 newly drilled oil wells 
in the fabulously rich PEMBINA OIL FIELD. 

Kroy owns the oil and gas rights on 7, 845 acres located directly 
on the strike between the prolific Savannah Creek and Pincher Creek 
fields. Northern Natural Gas of Omaha is negotiating to build a gas pipe 
line which will take gas from these two fields for the midwestern markets 
of the United States. 


KROY OWNS 1/5TH OF THE OUTSTANDING STOCK OF EDMON- 
TON PIPE LINE WHICH IS PRESENTLY TAKING PRODUCTION FROM 
461 WELLS IN THE JOSEPHS LAKE, ARMENIA AND CAMROSE AREAS 
OF ALBERTA...THIS PIPELINE IS NOW HANDLING ABOUT 5 MILLION 
BARRELS OF OIL A YEAR, 


The area served by the Edmonton Pipe Line Company has primary 
oil reserves estimated at 46 1/2 million barrels. The secondary oil re- 
serves in these three fields are believed to be at least equal to the pri- 
mary reserves. 
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The pipelines in construction and proposed when completed, will 


hungrily take the oil and gas reserves now bottled up in Alberta, Sas- 
katchewan and Manitoba, to the markets of eastern Canada, the Pacific 


Northwest and Midwestern United States. WITH PROFITABLE MAR- 
KETS FOR WESTERN 
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CANADA'S OIL AND GAS NOW CLOSE AT HAND . . EXPLORATION 
AND DEVELOPMENT WORK IN THE AREA HAS BEEN GREATLY 
STIMULATED . . AN ACCELERATION OF THIS ACTIVITY CANNOT 
HELP BUT BE FAVORABLY REFLECTED PRICEWISE IN THE 
SHARES OF KROY OILS LTD., WHICH HAS A SUBSTANTIAL STAKE 
IN WESTERN CANADA'S OIL AND GAS RESERVES. 

New interests which have taken Kroy’s helm in recent months, 
have brought to the company vigorous and aggressive management de- 
termined to rapidly build a worthwhile cash flow of profits by develop- 
ing saleable production of oil and gas . . and by shrewd trading of 
leases. 


One policy is to accumulate a great wealth of assets in the ground 


and sitonthem. Kroy's policy is to develop and market systematically 
its wealth in the ground and to use the cash inflow to acquire additional 
earning assets. . This latter policy has built most of the great oil and 
gas fortunes of the world. 


THE LARGER CONTACTS AND EXPERIENCE PROVIDED BY 
THE NEW MANAGEMENT HAS OPENED THE DOOR FOR KROY TO 
OPPORTUNITIES FOR PARTICIPATION IN LARGER AND DIVERSI- 
FIED VENTURES . . OF GREATER PROFIT POTENTIAL . . AND 
TO MORE FULLY PARTICIPATE IN THE EVER FASTER MOVING 
PACE OF OIL AND GAS DEVELOPMENTS IN WESTERN CANADA. 


To take advantage of the current low price of the stock, immediate 
action is necessary. . We said we would contact you when the time came 
to buy. The Time to Buy is NOW. But it will take a little time to con- 
tact everyone. . Therefore, we suggest that you fill out the enclosed 
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order form for the number of shares you want and mail to us in the 
reply envelope provided . . or better still, place your order by wire 
or telephone. Ask for the Trading Department. . we will pay for the 


wire or telephone call. 


Very truly yours, 


/s/ Cornelis de Vroedt 
President. 


The information herein set forth has been obtained ‘from reports of the companies named 
and from various statistical services and other sources which we believe reliable. This in- 
formation is not intended to and should not be relied upon as comprising a complete report 
or analysis, Neither the information herein presented nor the opinions herein expressed 
constitute representations by us, and we shall be under no obligation to notify you of any 
changes affecting any such information or opinion, We deal as principal or agents in the 
securities mentioned herein and may have or may hereafter acquire an interest in such 
securities. 
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WESTERN CANADA'S COMING 
OIL AND GAS BOOM 
The progress made by the oil. industry in Western Canada more 
than catches the imagination - it staggers it. Prior to the discovery 
of the Leduc oil field in 1947, Canada's crude production was 20, 000 
barrels per day which supplied about 10% of Canadian requirements. 
Today, operating at half the maximum efficient rate,production is near 


400,000 barrels daily and supplying 60% of Canadian requirements. 


One of the great forces behind recent growth was the discovery of 
the Pembina Field in 1954. A year later there were 85 wells and pro- 
duction was 6,500 barrels per day. Today there are some 1,025 wells 
with production normally between 80,000 and 100,000 barrels daily and 
there are still some 4,000 well sites in this vast field. 
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The present potential production of the Canadian oil fields is . 
700,000 barrels per day . . with actual production averaging nearly 
400, 000. 

Choosing 1965 for a projection Shell Oil Company predicts 
Canadian production at 1,450,000 barrels daily with demand at 1,050,000. 

The future of Canada's oil industry is favored by five factors; (1) 
tremendous potential oil reserves; (2) availability of risk capital for 
development; (3) a rapidly growing domestic market; (4) an expanding 
world market; (5) an incentive tax climate. 


1956 OIL BOOM IS GAINING 
MOMENTUM 


1 Drilling is on the upswing again. Many experts now esti- 
mate as many as 60,000 wells will be drilled this year. 


2 Over-all demand is rising even faster than had been 
forecast. The consensus of oil economists is that their 
earlier predictions were too low. 


3. There has been surprisingly strong activity lately in gaso- 
line buying, despite high stock levels. Demand for heavy fuel 
is unseasonally brisk. Tanker rates are rising. 


4 Business and industry in general are riding high, heading 
for new peaks. And oil is one of the leaders. 


PETROLEUM WEEK 
March 30, 1956 
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CORNELIS de VROEDT, INC. 
[Received Sep. 4, 32 Broadway 
1956, SEC] ‘New York 4, N.Y. 


WHitehall 3-0830 





Industrials... Railroads... Utilities... Bank and Insurance Stocks... 
Mutual Funds 


RESEARCH REPORT 

MARKET - The most impressive characteristic of the market is the 
quality of its leadership...the tendency to broaden on the up side...and 
the strength of the steels in the face of an industry-wide strike. In our 
opinion, the market made its 1956 low on May 28th. .from whence stock 
prices as measured by the D-J Industrials have risen some 50 points... 
but are still about 12 points under the April 9th intra-day high of 524... 


In an earlier letter, we expressed the opinion that the D-J Industrials 
would attain a high this year of around 600. This opinion still stands.. 
and is predicated on our present rolling economy which daily demonstrates 
that it is more resilient, larger and more dynamic than during any pre- 
vious period in its entire history. The consensus of opinion appears to be 
that the final outcome of the steel strike will spark a general rise in wages 
throughout industry, in turn causing a moderate rise in the over-all price 
level. With 1956 now passed the half way mark...(barring a long steel 
strike), it now looks as though 1956's production may top 1955's all time 
record and go on to set a new high record again in 1957. Already more 
than 66 million persons are gainfully employed in the United States - an 
all time record. Industry's programs for extensive modernization and 
plant additions through 1960...are expected to create additional employ- 
ment opportunities at high wages. Business has the confidence to make 


huge investments for the future in anticipation of the profits to be earned 
from satisfying the needs of an expanding population coupled with a steadily 
rising standard of living. It behooves investors to take the hint and look 


around for favorable investment opportunities. 
The industrial shares on the Toronto Stock Exchange hit a new high 


last week of 486. 2 - up 13.36 points on the week. The advance equalled 
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anything experienced in the more bullish over-all markets earlier this 
year. ..among the issues making new highs for 1956 in recent sessions 
were the shares of JOHN INGLIS COMPANY at 16 1/2. .It is our expec- 
tation that the stock of this potential growth company will continue to 
make new highs. 


CANADIAN OIL PROSPECTS - The progress made by the oil industry in 
Western Canada more than catches the imagination - it staggers it. Prior 


to the discovery of the Leduc oil field in 1947, Canada’s crude production 
was 20, 000 barrels per day which supplied about T0% of Canadian re- 
quirements. Today, operating at half the maximum efficient rate, produc- 
tion is near 400, 000 barrels daily and supplying 60% of Canadian require- 
ments. One of the great forces behind recent growth was the discovery of 
the Pembina Field in 1954. A year later there were 85 wells and produc- 
tion was 6, 500 barrels per day. Today there are some 1,025 wells with 
production normally between 80, 000 and 100, 000 barrels daily and there 
are still some 4, 000 well sites in this vast field. * * The present poten- 
tial production of the Canadian oil fields is 700, 000 barrels per day.. with 


actual production averaging nearly 400, 000. Choosing 1965 fora projection 


Shell Oil Company predicts Canadian production at 1, 450, 000 barrels 
daily with demand at 1, 050, 000. * * The future of Canada's oil industry 


is favored by five factors; (1) tremendous potential oil reserves; (2) 


availability of risk capital for development; (3) a rapidly growing domestic 
market; (4) an expanding world market; (5) an incentive tax climate. 
KROY OILS (2 1/2 ASE) is in our opinion an excitingly attractive potential 
growth stock. The recent acquisition of the assets of Coronet Development 
Corporation 
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has provided Kroy Oils with an integrated oil operation in Oklahoma, .. 


where it now has 70 producing oil wells and 55 offsetting locations having 
an estimated monthly output of 50, 000 barrels. . Estimated proven reserves 


of 3.2 million barrels plus proven undrilled reserves of around 4.1 million 
barrels, or a total of 7.3 million barrels.. together with tools and equip- 
ment reportedly valued at close to half a million dollars. Included in this 
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deal were leases in the Caddo-Pine Island Field of Louisiana where 
according to the company's consulting geologist, Kroy may have a term 
sleeper situation with a possible 10 million barrel oil potential. 

With Trans Canada Pipeline in construction...and negotiation under- 
way by Northern Natural Gas of Omaha to build a pipeline connecting the 
gas fields of Alberta with the midwestern markets in the United States.. 
it should not be long before Kroy will have a profitable market for its gas 
reserves in Western Canada, represented by 17 capped wells with net 
reserves of 26.4 billion cubic feet.. plus incalculable additional reserves 


in dual producing oil and gas wells. 


Also, in Canada, Kroy has a participating interest in 93 producing 
oil wells. . with net primary reserves of over 3 million barrels, which 


could be substantially increased by secondary reserves..and owns 20% 
stock interest in Edmonton Pipe Line which reportedly is handling about 
5 million barrels of crude a year. | 

Pipeline activity is stirring considerable interest in Western 


Canada's oil and gas fields. The shares of Kroy Oils have not as yet re- 


flected these strong and stirring favorable currents. FOR THESE 
REASONS, WE RECOMMEND THE IMMEDIATE PURCHASE OF THE 


SHARES OF KROY OILS FOR THEIR EXCELLENT POSITION FOR 

FULLY PARTICIPATING IN WESTERN CANADA'S PROSPECTIVE 
FORTHCOMING OIL AND GAS BOOM. 

GREAT SWEET GRASS OILS (3 1/2 ASE) which holds for investment, a 
block of Kroy Oils Ltd's stock at a reported price of $2 a share, is another 
Canadian company with substantial oil and gas interests in the United 
States and Western Canada. The stock of this company sold this year at 


a high of 5 3/4. It would not surprise us if the high was equalled or bet- 


tered before the-year end. 


SO AS NOT TO LOSE VALUABLE TIME..WE SUGGEST YOU 
WIRE OR TELEPHONE YOUR ORDER ON THE ABOVE ISSUES 
TO OUR TRADING DEPARTMENT..WE WILL PAY THE WIRE 
OR TELEPHONE CHARGE IF YOU LIVE OUTSIDE OF NEW 

YORK CITY. 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON 25, D. C. 
FORM 8-K 
CURRENT REPORT 


Pursuant to Section 13 or 15 (d) of 
THE SECURITIES EXCHANGE ACT OF 1934 
For the Month of May, 1956 


KROY, OILS LIMITED 
809 Fourth Street West 
Calgary, Alberta, Canada 


[U. S. Securities & Exchange Commission RECEIVED JUN 11, 1956] 


[ 5470] 
ITEM 1. CHANGES IN CONTROL OF REGISTRANT 
There have been no changes in the control of the Registrant. 
ITEM 2. ACQUISITION OR DISPOSITION OF ASSETS 
The Registrant acquired a significant amount of assets and 
furnishes the following information in respect thereto: 
(a) On May 17th, 1956, the Board of Directors of the Registrant 
approved and authorized the execution of an Agreement with 
Coronet Development Corporation whereby the Registrant 
acquired all the assets and assumed all the liabilities of the 
said Coronet Development Corporation. The assets of Coronet 
Development Corporation consisted of approximately $25,000.00 
in cash and 1,152.5 acres of leases in the States of Oklahoma 
and Loursiana.on:which there are 70 producing oil wells and 
estimated proven developed reserves of 3,236,900 barrels and 
estimated proven undrilled reserves of 4,111,200 barrels. 
The liabilities of Coronet Development Corporation consisted 
of a $300,000.00 mortgage on production in the State of 
Louisiana and various accounts to be rendered in respect to 
the carrying out of the transaction with the Registrant. 
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The consideration for the acquisition was 1,500,000 common 
shares of the capital stock of the Registrant of a par value of 
$.20 per share. 


The Agreement with Coronet Development Corporation was 
negotiated on the basis of the shares of the capital stock of 
the Registrant having a value of approximately $2.50 per 
share. At the meeting of the Board of Directors of the Regis- 
trant on May 17th, 1956, the Engineer's Report by Dooley 


Engineering Company was approved and accepted. The said 


Engineer's Report set out the value of the leases and equip- 
ment of Coronet Development Corporation at $5,777,500.00 


allowing $1.00 per barrel for proven developed reserves, 


. $ .50 per barrel for proven undrilled reserves and $485,000.00 


for equipment. 


There was no material relationship between Coronet Develop- 
ment Corporation and the Registrant or its affiliate or any of 
its directors or officers or any associate of any director or 
officer of the Registrant. 


Insofar as the assets acquired by the Registrant from Coronet 
Development Corporation consisted of equipment, such equip- 
ment was used in the business of production and sale of oil 
and will be continued to be used by the Registrant for the same 
purpose. 


LEGAL PROCEEDINGS 


There are no material legal proceedings. 


ITEM 4. 


CHANGES IN SECURITIES 


The rights of holders of any class of registered securities 


have not been materially modified. 


ITEM 5. 


CHANGES IN SECURITY FOR REGISTERED SECURITIES 


There has been no material withdrawal or substitution of 


assets securing any class of registered securities of the Registrant. 
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ITEM 6. DEFAULTS UPON SENIOR SECURITIES 
There has been no material default in any senior securities. 
ITEM 7. INCREASE IN AMOUNT OF SECURITIES OUTSTANDING 
The amount of securities of the Registrant outstanding have 
been increased through the issuance of an additional 1, 569, 002 shares 
covered by two transactions, one involving 1, 500, 000 shares and the 
other 69, 002 shares. The increase exceeds 5% of the shares outstanding 
and the following information is furnished: 
(a) The number of common shares of a par value of $ .20 
per share outstanding as last previously reported 
amounted to 2,905,998. In addition there were 525, 000 
shares reserved for issuance. The number of shares 
outstanding as of the date hereof is 4, 475, 000 and 
there is still reserved for issuance 525, 000 shares; 
(b) (i) As to the 1,500, 000 shares: 
A brief description of the transactions. resuiting in 
the increase of the 1, 500, 000 shares outstanding 
is made under Item 2; 
(ii) As to the 69, 002 shares: 
On May 21st, 1956, the Board of Directors of the 
Registrant accepted a subscription by Great Sweet 
Grass Oils Limited, a Body Corporate with Head 
Office at the City of Toronto, in the Province of 
Ontario, and carrying on business in Canada, to 
purchase at $2.00 per share the balance of the 
shares of the capital stock of the Company avail- 
able for issuance . being 69, 002. The net cash 
proceeds received by the Registrant amounted to 
$138, 004. 00; 
(c) (i) As to the 1, 500, 000 shares: 
There is no principal underwriter; 
(ii) As to the 69, 002 shares: 


There is no principal underwriter; 
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(d) (i) As to the 1, 500, 000 shares: 
| The cash turned over to the Registrant by Coronet 

Development Corporation will be used for the carry- 
ing on of the Registrant's business; 
As to the 69, 002 shares. 
The purposes for which the $138, 004. 00 will be 
used have not been specifically determined. It will 
be generally used to further the objects of the 
Registrant being the exploration and development 
of oil and natural gas. 
As to the 1, 500, 000 shares: 
The said 1,500, 000 shares were not registered 
under the Securities Act of 1933. The sale and sub- 
sequent distribution of the said 1, 500, 000 shares to 
the shareholders of Coronet Development Corpora- 
tion is claimed as an exempt transaction under Rule 
133 and Section 4 (1) of the Securities Act of 1933. 
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On May 17th, 1956, and pursuant to the Agreement 
between the Registrant and Coronet Development 


Corporation the shareholders of Coronet Develop- 


ment Corporation approved and authorized the exe- 
cution of the Agreement with the Registrant and 


passed Resolutions providing for the winding-up of 


Coronet Development Corporation and the distribution 
by the liquidator of the 1, 500, 000 shares of the 
Registrant pro rata among the shareholders of 
Coronet Development Corporation; 

As to the 69, 002 shares: 

The said 69, 002 shares were not registered under 
the Securities Act of 1933. Exemption is claimed as 
the shares were sold to a Canadian resident, being a 
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Company incorporated under the laws of the Pro- 
vince of Ontario and doing business in Canada. 
(f) (i) As to the 1,500, 000 shares: 
The value of the consideration for the said 1, 500, 000 
shares will be credited in the capital account; 
(ii) As to the 69, 002 shares: 
The proceeds of $138, 004. 00 received from the 
sale of the said 69, 002 shares will be credited in 
the capital account. 
ITEM 8. DECREASE IN AMOUNT OF SECURITIES OUTSTANDING 
There has been no decrease in the amount of any class of 
securities outstanding. 
ITEM 9. OPTIONS TO PURCHASE SECURITIES 
There are no options to purchase securities of the Registrant. 


ITEM 10. REVALUATION OF ASSETS OR RESTATE MENT OF CAPITAL 
SHARE ACCOUNT } 


There has been no material revaluation of the assets of the 
Registrant. 


ITEM 11. SUBMISSION OF MATTERS TO A VOTE OF SECURITY 
HOLDERS 


There have been no matters submitted to the vote of the 
security holders. 
ITEM 12. OTHER MATERIALLY IMPORTANT EVENTS 
On or about May 10th, 1956, the Registrant caused to be in- 
corporated in the State of Oklahoma a wholly owned Subsidiary called 
Kroy-American Oils,Inc. It also proceeded to register the said Sub- 
sidiary in the State of Louisiana. The purpose of the wholly owned Sub- 
sidiary was to hold the assets acquired from Coronet Development Corpora- 
tion. 
ITEM 13. FINANCIAL STATEMENTS AND EXHIBITS 
(a) Financial Statements: 
No Financial Statements have been submitted to the 
Registrant by Coronet Development Corporation; 
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(b) Exhibits: 
(i) Agreement between Kroy Oils Limited and Coronet 
Development Corporation dated May 17th, 1956; 
(ii) Engineer's Report by Dooley Engineering Company. 


SIGNATURE 
Pursuant to the requirements of the Securities Exchange Act of 
1934, the Registrant has duly caused this Report to be signed on its 
behalf by the undersigned hereunto duly authorized. 


KROY OILS LIMITED 


By /s/ Percy Leroy Sanford 
Secretary 
June 6th, 1956 
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[Securities & Exchange Comm. Mailed for Service APR 8, 1957] 
[Reg. No. 812546, 812547, 812548] 
Securities Exchange Act Release No. 5483 
[Securities & Exchange Comm. Mailed for Service APR 10 1957] 
[Reg. No. 812614, 812615, 812616] 
SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 
April 8, 1957 
In the Matter of : 


GREAT SWEET GRASS OILS 
LIMITED 


Concourse Building : FINDINGS AND OPINION OF THE 
100 Adelaide Street West : COMMISSION 
Toronto, Ontario, Canada : 


(File No. 1-3827) 
and : Federal Register copies of 
KROY OILS LIMITED : order mailed 4-10-57 


Room 10, 328 a-8th Avenue West : 
Calgary, Alberta, Canada : 


(File No. 1-3679) : 
(Securities Exchange Act of 1934-: 
Section 19(a)(2)) 


REGISTRATION OF SECURITIES ON NATIONAL SECURITIES 
EXCHANGE 


Grounds for Withdrawal of Registration 
False and Misleading Reports 


Where corporations whose securities are registered on na- 
tional securities exhange filed reports with Commission pursuant 
to Section 13 of Securities Exchange Act of 1934 which were false 
and misleading in, among other things, claiming exemption from 
registration requirements of Securities Act of 1933 for such securi- 
ties, and overstating oil and gas reserves in their properties and 
the value of such properties, held, under all the circumstances the 
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protection of investors requires that registration of such securi- 


ties on the exchange be withdrawn. 
Claim to Exemption from Registration of Securities 
Under "No Sale" Rule 
Where exemption from registration requirements of Secari- 


ties Act of 1933 was claimed pursuant to so-called 


[5512] 

"no sale” rule (Rule 133) under that Act for securities of compan- 

ies exchanged for oil and gas properties of other companies, which 

exchanges were part of a scheme to distribute such securities 
without registration, held, "no sale" rule not applicable to such 
exchanges. 

APPEARANCES: 

George A. Blackstone, Irving Schiller, Ward L. Mauck, and 
William Haley, for the Division of Corporation Finance of the Commis- 
sion. 

Arthur D. Condon, Raymond C. Cushwa and Arthur J. Cerra, 
of Davies, Richberg, Tydings and Landa; and William D. Dickie, of 
Sanford and Dickie, for Great Sweet Grass Oils Limited and Kroy Oils 
Limited. 

Paul Halprin, for Cornelis de Vroedt. 

John J. O'Keefe and H. D. Mencher, for M.J. Shuck Company: 

Stanley Goldman, for G. F. Rothschild & Co., Inc. and Isidore J. 
Aberlin. 

Ellsworth C. Alvord and Earl R, Price, of Alvord and Alvord, for 
Charles M. Berman. 

Arthur M. Sonnerfield, for Murray Zwang. 

John W. Rutenberg, for duVal's Consensus, Inc. 

Edwin Tobolowsky, for Harold Hoffman and Theodore J. Smith. 

Hugh P. Mullen, for Malcolm L. Saunders. 


These are consolidated proceedings under Section 19 (a)(2) of the 
Securities Exchange Act of 1934 ("Exchange Act") to determine whethe 
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it is necessary or appropriate for the protection of investors to sus- 
pend for a period not exceeding twelve months, or to withdraw, the 
registration of the capital stock of Great Sweet Grass Oils Limited 
("Sweet Grass") and of Kroy Oils Limited (""Kroy”) on the American 
Stock Exchange ("Exchange") for failure to comply with Section 13 of 
the Exchange Act primarily in that reports 

[5513] | 
filed with us pursuant to that section contained false and misleading 
statements.1/ The statements in issue concern claims to an exemption 
from registration under the Securities Act of 1933 ("Securities Act") 
of a total of 4, 250, 000 shares of the two companies, and estimates of 


the amount and value of oil and gas reserves. 


1/ Section 19(a)(2) of the Exchange Act provides in pertinent part: 


"The Commission is authorized, if in its opinion such 
action is necessary or appropriate for the protection of inves- 
tors - 


(2) After appropriate notice and opportunity for hear- 
ing, by order . . . to suspend for a period not exceeding twelve 
months, or to withdraw, the registration of a security (on a 
national securities exchange) if the Commission finds that the 
issuer of such security has failed to comply with any WeOR ELS 
of this title or the rules and regulations thereunder." 


Section 13 of the Exchange Act requires issuers of securities 
registered on a national securities exchange to file current and 
annual reports with the exchange and the Commission. The re- 
quirement that reports be filed necessarily embodies the re- 
quirement that such reports be true and correct. Cf. Lowell 
Niebuhr & Co. Inc., 18S.E.C. 471, 475 (1945). 


We suspended trading in the stocks of Sweet Grass and Kroy on 
the Exchange during these proceedings by a series of orders 
entered pursuant to Section 19(a)(4) of the Exchange Act, which 
provides in pertinent part: 


"The Commission is authorized, if in its opinion such ac- 
tion is necessary or appropriate for the protection of investors - 


'(4) And if in its opinion the public interest so requires, 
summarily to suspend trading in any registered security on any 
national securities exchange for a period not exceeding ten days..." 
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After appropriate notice, extensive hearings were held before 


a hearing examiner, during the course of which the parties waived a 
recommended decision by the hearing examiner and respondents con- 
sented that the Division of Corporation Finance assist in the prepara- 
tion of our decision. Proposed findings and briefs were waived,and 
we heard oral argument, at which respondents submitted a memorandum 
brief in support of a suggested form of order. Thereafter, each re- 
spondent filed a supplemental brief and we heard additional oral argu- 
ment. On the basis of our review of the record we make the following 
findings. 

[5514] 
The Respondents 

Sweet Grass, which was incorporated under the laws of the Pro- 
vince of Ontario, Dominion of Canada, registered its capital stock, 
$1 par value, with the Exhange in November 1954, and the stock was 
admitted to trading on the Exchange in January 1955. 

Kroy, a corporation organized under the laws of the Province 
of Alberta, Dominion of Canada, registered its common stock, no par 
value, with the Exchange in June 1952, and the stock was admitted to 
trading on the Exchange in August 1952. In September 1952, Kroy 
registered its common stock, par value 20 cents, in lieu of the pre- 
viously registered stock, which registration became effective in October 
1952. 

The evidence shows that Sweet Grass controlled Kroy through 
interlocking directors and a management contract, and that Samuel 
Ciglen, a director and later president of Sweet Grass, and general 
counsel of the two companies, controlled both companies. Morris 
Black, who worked closely with Ciglen in the transactions hereinafter 
discussed, was treasurer of Sweet Grass, and Jack A. Gilbert, an 
associate in Ciglen's law firm, was a director of Sweet Grass and Kroy. 
Ciglen, Black and Gilbert resigned their positions in October 1956, 
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shortly after the Sweet Grass proceeding was instituted. 2/ 


[5515 | 
Stock Distributions without Registration 

The orders instituting these proceedings allege that false and 
misleading statements were made in Sweet Grass's current reports 
for August and December 1955 and in its annual report for 1955, and 
amendments thereto, and in Kroy's current report for May 1956, con- 
cerning the issuance and sale of stock to ostensibly independent corpo- 
rations in exchange for oil and gas properties, the proposed public 
distribution of such stock in the United States, and a claimed exemp- 
tion of such stock from the registration requirements of the Securities 
Act. It is further alleged that Sweet Grass's reports contained false 
and misleading statements concerning a distribution of its stock in 
this country through a Canadian underwriter without registration. 

The evidence shows that the exchanges of stock for properties 
were part of an overall scheme engineered by Ciglen to effect the illegal 
distribution of such stock in this country without registration. Such 
exchanges involved the ostensible issuance of 1, 750, 000 shares of Sweet 
Grass stock to Depositors Mutual Oil Development Company (''Deposi- 
tors"), 500, 000 shares of such stock to Pitt Petroleums, Ltd. ("Pitt’), 
and 1,500, 000 shares of Kroy stock to Coronet Development Corpora- 
tion ("Coronet"). 

1. Stock Distributions Through Depositors, Pitt and Coronet 

Robert M. Jordan, who with other persons owned certain oil and 
gas properties, agreed with Ciglen in November 1955 to sell such prop- 
erties to Sweet Grass for $2 million. Sweet Grass did not have the cash 
to pay this price and Ciglen himself proceeded to raise the necessary 
cash to pay Jordan the agreed-upon sum. Pursuant to Ciglen's instruc- 
tions, Jordan transferred the properties to Depositors, a dormant 


2/ _Ciglen, Black and Gilbert did not appear to testify at the hearings 
although subpoenas were sent to them in Canada by registered 
mail. 
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Rarporation™ and caused Depositors to issue 1, 750, 000 shares of its 
stock in the names of about thirty nominees of Jordan who paid nothing 
for such shares. 3/ 

Thereupon Depositors transferred the properties to Sweet Grass 
which directed the issuance of 1, 750, 000 shares of its stock to Deposi- 


tors. However, these shares in fact 


[5516] 
never reached Depositors or its dummy stockholders. In lieu of the $2 
million agreed upon price, Jordan accepted $1, 930, 000 from Ciglen and 
60, 000 shares of Sweet Grass stock. Cigken spread the balance of 
1, 690, 000 shares among thirty-three residents of Canada (hereinafter 
referred to as "sub-underwriters"). Practically all such shares were 
thereafter distributed to the American public by three broker-dealer 
firms in New York City. 

Arrangements for these sales were made by one Charles Berman 
who claimed Jordan advised him of the Depositors deal and showed him 
the list of the sub-underwriters. Berman obtained verbal indications 
that at least 500, 000 shares were available for sale. Berman thereupon 
entered into an arrangement with George F. Rothschild & Co., Inc. 
("Rothschild"), a New York securities firm, whereby Berman would 
furnish Sweet Grass stock for over-the-counter sale and receive as 
"finder" 75% of the profits from such sales and in addition would receive 
a weekly salary of $500. 4/ 

An intensive sales campaign was then commenced by Berman and 
Rothschild. Lists of possible purchasers residing throughout the United 
States were bought from persons specializing in compiling such lists. 
Flamboyant sales literature, which republished information on oil and 
gas reserves contained in Sweet Grass's filings with the Exchange and 
3/7 These nominees signed promissory notes for the Depositors stock 


but Jordan indemnified them against liability on the notes, which to- 
gether with the stock were later cancelled. 


4/ Berman's salary was later raised to $1, 000. 
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this; Commission discussed later in this opinion, was prepared and 
mailed, and telephone calls were made to thousands of potential buyers. 
As the sales campaign progressed Rothschild enlarged its facilities 

and personnel, which had consisted of a three-room office and one or 
two salesmen, by adding twelve rooms, thirty salesmen, fifteen clerks, 
and fifty telephones. The monthly telephone bill averaged $40, 000 and 
postage expense ran around $800 a week. 

The other sub-underwriters with whom Ciglen had placed Sweet 
Grass shares communicated with Berman to arrange for the sale of 
their shares and thereafter sent Rothschild letters (referred to herein 
as "vendor letters") offering to sell their shares over the counter 
through Rothschild for a 15% commission. Because Rothschild had 
received more shares to sell than it could handle, Berman funnelled 
some of the business to another broker-dealer, Cornelis deVroedt, 


Inc. ("'deVroedt"), on the understanding that for each share sold 
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Berman would receive a "finder's fee" of three cents a share, and 
deVroedt would receive a commission of 14%. DeVroedt's sales were 
made by use of the same techniques employed by Rothschild, 

In addition, another broker-dealer, Murray Securities Corpora- 
tion ("Murray"), received two vendor letters offering to sell 200, 000 
shares of Sweet Grass stock. Berman was paid a finder's fee for these 
shares. 

The vendor letters to the three brokerage houses were identical 
in form and language, and five of them were written on the same type- 
writer. Each stated that the proceeds should be remitted to the sub- 
underwriter. Four of the checks drawn by Rothschild and deVroedt 
to the sub-underwriters remitting proceeds of sales totalling $282, 876 
were endorsed over to the Ciglen law firm trust account. 

The New York agent for one of the sub-underwriters, a Liechten- 
stein trust with a block of 300;000 shares to sell, received delivery of 
such shares from Torny Financial Corporation ("Torny"), a Toronto 
underwriting house controlled by Ciglen and Black. In addition, this 
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agent directed that payment for a block of 100, 000 shares of another 
sub-underwriter totalling $483, 841 be deposited in an American bank 
account of the Liechtenstin trust. From this deposit the sum of 
$337,980 was paid to a New York brokerage house for a series of pur- 
chases of Sweet Grass shares on the Exchange for Torny's account, 
for which Black had placed the orders. The effect of Torny's pur- 
chases on the Exchange at the time that Ciglen, Black, and their asso- 
ciates were engaged in an over-the-counter distribution was to maintain 
or raise the price on the Exchange and facilitate the over-the-counter 
distribution at such price. 

During the period from February to May 1956, Rothschild, de- 
Vroedt and Murray sold a total of 1, 569, 160 shares of Sweet Grass, 
all of which came directly or indirectly from the 1, 690, 000 shares | 
taken down by Ciglen in the Depositors transaction. These shares were 
sold at prices concentrated in the upper range of $3.65 to $5.65 per 
share, and the total proceeds amounted to approximately $7, 750, 000. 
Additional proceeds of $390, 000 resulted from the sale of 121, 695 shares 
by Murray pursuant to a vendor's letter from another Liechtenstein 
trust, some of which shares appear to have been obtained from those 
ostensibly issued to Depositors. Thus, public investors in this country 
paid about $8 million to 


[5518 | 
finance an acquisition of properties by Sweet Grass costing under $2 
million in cash. An underwriting profit of about $5 million was realized 
after deducting brokers' commissions and the payment to the Jordan in- 
terests. 

Similar distributions pursuant to exchanges of stock for properties 
through corporate vehicles controlled by Ciglen and his associates were 
effected with respect to 500, 000 shares of Sweet Grass stock which were 
exchanged for oil and gas properties of Pitt, an Alberta corporation, 
and 1, 500, 000 shares of Kroy stock which were exchanged for oil prop- 
erties of Coronet, an Oklahoma corporation. 
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The distribution of the Sweet Grass stock involved in the Pitt trans- 
action was accomplished in early 1956 through Rothschild and Murray 
concurrently with the distribution of the shares issued in the Depositors 
transaction, and identical vendor letters from sub-underwriters were 
used. It resulted in the payment by the public of about $2, 440, 000 for 
Sweet Grass shares issued for properties which, as we show below, 
were worth considerably less than $1, 000, 000, and a substantial under- 
writing profit was made in this transaction. 

Coronet had been a dormant company under another name prior 
to Kroy's acquisition of its assets, and its few outstanding shares were 
held by Sidney A. Chalu, an officer and later director of Sweet Grass, 
and John A. Hex, an officer of Sweet Grass and later managing director 
of both Sweet Grass and Kroy. In early 1956 Ciglen paid Chalu $5, 000 for 
the company and pursuant to his instructions Chalu changed the company's 
name and increased its authorized capitalization to 3, 000, 000 shares. 
Ciglen installed one Michael Myerson as president, and 1, 500, 000 shares 
of Coronet stock were issued to 16 nominees who, as in the Depositors 
transaction, paid nothing for such shares. 5/ 
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In almost contemporaneous transactions Coronet acquired title to 
oil properties in Oklahoma and Louisiana for about $2, 000, 000 provided 
by Ciglen, Black and Myerson, -and transferred title to Kroy ostensibly 
for 1,500, 000 shares of its stock. Thereupon, Ciglen, Black and Myer- 
son took down the Kroy stock for distribution in the United States through 
the same technique used in the Depositors and Pitt transactions. Some 
of the vendor letters, including one signed by a clerk in Ciglen's law 
office, were written on the same typewriter as was used for five of the 


Sweet Grass vendor letters. 


5/ These nominees signed promissory notes for the stock with the 
understanding that Myerson would hold them harmless from any 
liability on the notes. The notes and stock certificates were 
later cancelled. 
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Commencing in July 1956 Rothschild and deVroedt sold 650, 700 
shares of Kroy stock which came directly or indirectly from the shares 
taken down in the Coronet transaction for about $1, 650, 000. From these 
proceeds checks totalling $371, 773.94 were endorsed over to the Cig- 
len law firm trust account and an additional $190, 000 was paid to Ciglen 
personally. Previously 900, 000 shares taken down in the Coronet trans- 
action had been sold in the names of Liechtenstein trusts on the Toronto 
Stock Exchange for total proceeds of approximately $2,100,000. It is 
apparent that some of the shares sold on the Toronto Exchange were re- 
sold by Rothschild and deVroedt and that the underwriting profit in dis- 
tributing the shares taken down in the Coronet transaction was substan- 
tial. 

Rothschild and deVroedt also sold 560, 000 shares of Kroy stock 
which came from shares purchased by Ciglen when he took over control 


of Kroy from the prior management in February 1956. The public paid 


approximately $1, 385, 000 for such shares. Checks for most of the net 
proceeds from these sales were endorsed over to the Ciglen law firm 
trust account. No exemption from registration was available for the 
shares sold to the public in these transactions. 

The Sweet Grass current report to us for December 1955 stated 
that the 1, 750, 000 shares involved in the Depositors transactions and 
the 500, 000 shares involved in the Pitt transaction were exempt from 
the registration provisions of Section 5 of the Securities Act by virtue of 
Rule 133 under that Act. 6/ The Kroy current report for May 1956 


6/ Section 5 of the Securities Act, as here applicable, makes it unlaw- 
ful to use the mails or interstate facilities to sell a security unless 
a registration statement is in effect as to such security, or to offer 
to sell a security unless a registration statement has been filed as 
to such security. 


Rule 133 provides: 

"For purposes only of section 5 of the Act, no ‘sale’, 'offer', 
‘offer to sell,’ or ‘offer for sale’ shall be deemed to be involved 
so far as the stockholders of a corporation are concerned where, 
pursuant to statutory provisions in the State of incorporation or 
provisions contained in the certificate of 
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made a similar 
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claim of exemption as to the 1, 500, 000 shares involved in the Coronet 
transaction. 

The theory of Rule 133 is that no sale to stockholders is involved 
where the vote of stockholders as a group authorizes a corporate act 
such as a transfer of assets for stock of another corporation, a merger 
or a consolidation because there is not present the element of individual 
consent ordinarily required for a "sale" in the contractual sense. How- 
ever, this does not mean that the stock issued under such a plan is 
"free" stock which need not be registered insofar as subsequent sales 
are concerned. Unless the Securities Act provides an exemption for 
a subsequent sale of such non-registered stock, registration would be 
required. Of course, subsequent casual sales of such stock by non- 
controlling stockholders which follow the normal pattern of trading in 
the stock would be deemed exempt from the provisions of Section 5 


of that Act as transactions not involving an issuer, 
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underwriter or dealer under the first clause of Section 4(1) of the 


6/ (continued from preceding page) 


incorporation, there is submitted to the vote of such stock- 
holders a plan or agreement for a statutory merger or con- 
solidation or reclassification of securities, or a proposal for 
the transfer of assets of such corporation to another person in 
consideration of the issuance of securities of such other per- 
son or voting stock of a corporation which isin control, as 
defined in section 368(c) of the Internal Revenue Code of 1954, 
of such other person, under such circumstances that the vote of a 
requiréd favorable majority (1) will operate to authorize the 
proposed t.:ansaction so far as concerns the corporation whose 
stockholders are voting (except for the taking of action by the 
directors of the corporation involved and for compliance with 
such statutory provisions as the filing of the plan or agreement 
with the ap, ropriate State authority), and (2) will bind all stock- 
holders of such corporation except to the extent that dissenting 
stockholders may be entitled, under statutory provisions or 
provisions contained in the certificate of incorporation, to re- 
ceive the appraised or fair value of their holdings." 
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Securities Act. However, if the issuer or persons acting on its behalf 
participate in arrangements for a distribution to the public of any of the 
stock issued to stockholders or have knowledge of a plan of distribution 
by, or concerted action on the part of, such stockholders to effect a 
public distribution in connection with the transaction, a Section 4(1) 
exemption would not be available since an underwriting within the mean- 
ing of the statute would be involved. 

Where there is a pre-existing plan, as in this case, to use stock- 
holders merely as a conduit for distributing a substantial amount of 
securities to the public, Rule 133 can not be relied upon by the issuer. 
As stated by the United States District Court for the Southern District 
of New York in S.E.C. v. Micro-Moisture Controls, Inc., 7/ Rule 133 
is not applicable to an "exchange" of assets for stock which is "but a 
step in the major activity of selling the stock." Sweet Grass and Kroy 
are chargeable with knowledge of the plan of distribution and such know- 
ledge required each company to register the securities if it wished to 
avoid violation of Section 5 of the Securities Act. In any event, where 
the persons negotiating an exchange, merger or similar transaction 
have sufficient control of the voting stock to make a vote of stockhold- 
ers a mere formality, Rule 133 does not apply. In such case the trans- 
action is not corporate action in a real sense, but rather is action re- 
flecting the consent of the persons in control, and consequently results 
in a "sale" as to them. Therefore, if an exemption from registration 
is available it must be found in the statute and can not be based on Rule 
133. 


%/  ~=‘Civil No. 116-190, January 23, 1957. 
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In the instant case no bona fide reliance on Rule 133 was or 
could have been intended. The deliberate efforts disclosed by the 
record to evade the registration requirements of the Securities Act 
by creating corporate entities and effecting transactions meeting the 
requirements of the Rule in appearance only, are to be strongly 
condemned. 

We further find that the distribution of such unregistered shares 
created a contingent liability against Sweet Grass and Kroy to pur- 
chasers, pursuant to Section 12(1) of 
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the Securities Act, which should have been disclosed in the reports 
filed with us. 8/ 

2. Stock Distribution Through Torny 

It is also alleged in the order instituting these proceedings that 
Sweet Grass's current report for August 1955 and annual report for 
1955 as amended and revised were false and misleading in stating 
that 500, 000 shares of Sweet Grass stock issued and sold to Torny 
were not intended for distribution in the United States, and that Torny 
was not an affiliate of, nor controlled by an officer or director of, 
Sweet Grass. 

In 1954 Torny had entered into an underwriting agreeme nt with 
Sweet Grass for the purchase of 200, 000 shares of its stock for $1. 25 
per share or a total of $250,000. In 1955 a second agreement was 
made for an underwriting of the 500, 000 shares in question at $2. 75 
per share, to net the company $1, 375, 000. 


8/ Section 12(1) of the Securities Act imposes liability on persons 
who sell a security in violation of Section 5 of that Act for 
rescission, or for damages if the purchaser no longer owns 
the security. 
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Sweet Grass made no attempt to restrict Torny to a distribution of 
these shares in Canada. Torny spread a substantial amount of these 
Shares among three other Canadian underwriters, namely, Albontec 
Development Company Limited, Candore Trading Corporation Limited, 
and Ontario Cobalt Mines Limited. Thereupon, these three sub-under- 
writers negotiated with M. Mac Schwebel, then American counsel for 
Sweet Grass, for the resale of such shares to M. J. Shuck Company 
("Shuckt'), a broker-dealer client of Schwebele Shuck proceeded 
to distribute such shares over-the-counter by means of an intensive 
sales campaign. Shuck took down a total of 645,450 Sweet Grass 
shares from the sub-underwriters at an average cost of about $3.30 
per share, totalling $2,125,091, and resold all of these shares from 
November 1955 through January 1956 at prices ranging from $3.75 to 


$4.50 per share. 10/ 


9/ 
Schwebel received a “'finder's fee" of $5,000 from Albontec 
Development Company Limited, in addition to his retainer 
fees from Shuck. 

10/ 


Inasmuch as M. J. Shuck, the sole proprietor of M. J. Shuck 
Company, failed to respond to a subpoena to testify at the 
hearing and could not be found, the amount of his under- 
writing profit on these transactions is not in the record. 


= 
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We conclude that the shares issued to Torny were intended for 
distribution in this country. We further conclude that Torny was an 
affiliate of Sweet Grass since, as previously stated, Ciglen controlled 
both companies, and Black who was an officer of Sweet Grass also 
controlled Torny. We accordingly find that Sweet Grass's reports were 
false and misleading in these respects. In addition, the illegal distribu- 
tion created a contingent liability against Sweet Grass to purchasers, 
pursuant to Section 12(1) of the Securities Act, which should have been 
disclosed in the 1955 annual report filed by Sweet Grass. 


[5524 | 
Failure to Disclose Transactions Involving Golden West 
Minerals, Limited 

In August 1955 Sweet Grass purchased from Ontario Cobalt 
Mines Limited ("Ontario Cobalt"), a Ciglen-controlled sub-underwriter 
in the distribution through Torny,1, 000, 000 shares of Golden West 
Minerals, Limited ("Golden West"), a promotional mining company also 
controlled by Ciglen, for $875, 000 which was paid out of the proceeds 
of the Torny underwriting. The fact that over 60% of such proceeds was 
used immediately to buy stock of Golden West and that by this purchase 
Sweet Grass obtained stock control of that company were material facts 
required to be stated in Sweet Grass's report for August 1955, particular- 
ly since the amount paid by Sweet Grass exceeded 15% of its assets within 
the test specified in the report form. In addition it was false and mis- 
leading to represent in that report that the cash proceeds from the sale... 
of shares to Torny were to be used "for general corporate purposes, 
working capital and the drilling of additional wells" since an investment. <o 
in shares of a promotional mining corporation bore no relationship to 
the oil and gas business in which the company was engaged. 

In September 1956, Sweet Grass acquired all of the assets of 
Golden West in exchange for 250, 000 shares of Sweet Grass stock, and 
that stock was distributed to the other stockholders of Golden West, 
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most of whom were affiliates or associates of Ciglen. Sweet Grass 
did not file the required report to reflect the issuance of these additional 
250, 000 shares. to acquire all the assets of Golden West, and this failure P 
to file a report was an additional violation of Section 13 of the Exchange 
Act. 
Overstatement of Oil and Gas Reserves 

It is alleged that Sweet Grass's current report for December 1955 
and annual report for 1955 and amendments thereto, overstated the oil 
and gas reserves in the properties acquired from Depositors, the value 
of such properties, and the oil reserves in the Pitt properties. It is r 
further alleged that Kroy's current report for May 1956 overstated the : 
oil reserves in the Coronet properties. 

1, Reserves in Depositors Properties 

Sweet Grass filed as an exhibit to its current report on the De- 
positors transaction, an engineering report prepared by Dooley Engineer- 
ing Company ("Dooley"), which included 
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an estimate of 93 million barrels of oil and 238, 500, 000 mcf of gas "from 
reservoirs not yet discovered." Dooley did not know that Sweet Grass 
intended to make the report public, and stated that, had the report been 
prepared for filing with this Commission, the report would not have in- ” 
cluded as a category of reserves any specific amount of possible” oil 
and gas reserves which were not yet "proven" as that term is generally 
endexstoods In its third amended current report Sweet Grass included 


1/ ‘Proven reserves as to which definite estimates of amounts are 
appropriate may be developed or undeveloped. The term "proven developed 
reserves" is used for producing wells where there are sufficient engineer- 
ing and geological data available to permit an estimate of the amount of 

oil or gas that is reasonably certain to be ultimately produced by such wells. 


- 


The term "proven undeveloped reserves" is used where, although no 
producing well exists on a location, there are sufficient geological and 
engineering data available to be reasonably certain that oil or gas will be 
profitably produced .in an estimated quantity when a well is drilled. Unless 
there are one or more producing wells immediately adjacent to an undevelop- 
ed area, it is generally unwarranted to attribute proven reserves to such area. 





™ 
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as an exhibit an estimate of reserves prepared by Subsurface Studies, 
Inc. ("Subsurface"), which presented figures which differed from those 
of Dooley. 

The oil and gas properties acquired from Depositors are located 
in five fields. On the basis of the record, including the testimony of our 
oil and gas engineer, we find that the proven oil and gas reserves in these 
fields as of the date acquired by Sweet Grass were substantially over- 
stated. The proven oil reserves (both developed and undeveloped) in one 
field, known as the Short Junction-Newcastle field, should have been 
estimated at most at approximately 1, 400, 000 barrels, as compared to 
the Dooley estimate of 5, 875, 000 barrels and the Subsurface estimate as 
of a later date of 3,150,896 barrels. The gas reserves were overstated 
in approximately the same proportions. 

The proven oil reserves in a second field, the Evansville field, 
should have been estimated at most at about 70, 000 barrels, as compared 
to the Dooley estimate of 2, 200, 000 barrels, since there was only one 
small producing well adjoining the tract acquired by Sweet Grass and 
none of the tract was developed. In fact, there was one dry hole on the 
lease involved, and the Subsurface report attributed no proven reserves 
to this field. 
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Dooley's estimates of proven oil reserves in three other fields 


of 640, 000 barrels, 670,000 barrels, and 85,000 barrels, respectively, 


do not appear unreasonable. The Subsurface report estimated the proven 
oil, reserves in the first of these, known as the North Hoover field, at 

1, 955, 886 barrels and estimated that an additional 661, 932 barrels 

could be recovered by water flooding, a secondary recovery method to 

be attempted after wells cease producing by natural flow or pumping. 

It is improper to estimate a fixed amount of reserves which may or may 
not be produced by a secondary recovery method until such method is in 
successful operation because of the uncertainty of recovery by such secon- 
dary method. The Subsurface estimate of proven reserves in the second, 
the East Brady field, was somewhat lower than the Dooley estimate 
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after eliminating the reserves of 607, 219 barrels attributable by Sub- 
surface to a conjectural water flood secondary recovery project not yet 
undertaken, and somewhat higher in the case of the third, the Union 
Valley field, but no evidence was presented to justify the higher estimate. 

On the basis lof engineering data then available, the total proven 
reserves acquired in the Depositors transaction could at most have been 
estimated at approximately 2,870, 000 barrels, divided between 910, 000 
barrels of proven developed reserves and 1,960, 000 barrels of proven 
undeveloped reserves. 

These properties were carried at a value of $6, 597, 500L/ in the 
balance sheet of Sweet Grass for December 31,1955 contained in its 
annual report for 1955 filed with us. This value is more than three times 
the actual negotiated purchase price, which price bears a reasonable 
relationship to the fair oil-in-ground value of the reserves acquired from 
Depositors. Accordingly, we find that the balance sheet was false and 
misleading in this respect. 

Sweet Grass filed an amended annual report for 1955 and balance 
sheet after these proceedings had been noticed for hearing. The balance 
sheet is defective in not being certified by an independent public accountant 
and carries a revised note to the effect that the valuation of $6, 597, 500 
shown for the Depositors properties "is not intended to reflect the value 
of the properties acquired." Such an explanatory note is not meaningful 
and is not an acceptable substitute for reflecting the Depositors properties 
at actual cost. 
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= Reserves in Pitt Properties 


Sweet Grass filed as an exhibit to its current report on the Pitt 


transaction an engineering report dated November 24, 1955, prepared 
by J.C. Sproule & Associates ("Sproule"), which estimated 1, 264, 139 
barrels of proven reserves and 155, 351 barrels of "probable additional" 
reserves. The Sproule report was hastily prepared at the insistence of 


ay / ~The amount of $6, 597, 500 was arrived at by valuing the 1, 750, 000 
shares issued at $3.75 per share, the approximate price on the Toronto 
Stock Exchange at the time of the acquisition of the properties. 
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Sweet Grass to indicate the potential of the oil properties to be acquired 


from Pitt. Sproule stated that the report was not in proper form for 
filing with this Commission, containing as it did a reference to "probable 
additional" reserves and omitting to mention the existence of a water 
problem in two of the three fields covered by the report. Sproule's 
consent to the filing of this report with us was never obtained. Upon 
learning of the unauthorized filing,Sproule commenced preparation of a 
revised up-dated report in April 1956, taking into account declines in 
production and the aggravated water problem that had become evident 
since the date of its earlier report. However this report was never filed 
with us because Sweet Grass and its United States counsel, Schwebel, in- 
structed Sproule to do no more than prepare a corroboration of the 
earlier report, without reference to subsequent adverse developments 
evidencing less reserves than originally estimated by Sproule. 

The evidence shows that the amount of proven reserves in the 
Pitt properties could be estimated at most at about 625, 000 barrels at the 
time Sweet Grass's report was filed with us. Our engineer's testimony 
to this effect was corroborated by the Sproule engineer who prepared the 
original and revised Sproule reports. The unfiled revised report was 
based on the decline curve method which indicated the remaining gross 
proven developed oil reserves to be 169, 900 barrels, and the Sproule 
engineer estimated the gross proven undeveloped oil reserves at approxi- 
mately 140, 000 barrels, making estimated total gross proven reserves 
in April 1956 of about 310, 000 parrels.2/ That estimate was in large 
measure confirmed by the subsequent production history of the wells. In 
view of the serious water problem that exists in two of the three fields, 
it is misleading to attribute proven reserves to the Pitt properties over 
and beyond estimated reserves as based on the decline curve method 
of calculation. 


1/ ‘The net reserves to Sweet Grass's interest would, of course, be 
less than the gross figure. 
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[5528 | 
The Sweet Grass balance sheet as of December 31,1955, filed 
as part of the annual report for 1955, reflects a value of $1, 334, 800.25 


for the oil reserves acquired from Pitt. This figure is at least three 


times the reasonable value of the proven reserves using Sweet Grass's 


valuation basis of $1 a barrel for developed reserves and $. 50 a barrel 
for undeveloped reserves. The valuation by Sweet Grass-of the 500, 000 
shares issued for the properties at $3.19 per share was therefore not a 
true measure of the value of the properties acquired. 

3. Reserves in Coronet Properties 

Kroy filed, as an exhibit to its current report on the Coronet 
transaction, an engineering report prepared by Dooley which stated 
there were proven oil reserves of 2, 002, 000 barrels in one field, the 
Hallett field, 

[5529 | 
and of 2, 250, 200 barrels in another, the Pine Island field, and proven 
undeveloped reserves of 3, 095, 900 barrels in the two other fields, the 
Lexington and Newcastle fields. This report, as in the case of the Dooley 
report for Sweet Grass, wasfor the private information of Kroy as to the 
oil possibilities in the Coronet properties and was not intended for filing 
with us. 

Because there was a successful water flood project in operation 
in the Hallett field at the time Kroy acquired this property, we find that 
Kroy could at most attribute to its net proven reserves in that field between 
1, 000, 000 and 1, 100, 000 barrels, compared to the Dooley estimate of 
2, 002, 000 barrels. Moreover, in May 1956, this field was actually ac- 
quired by Kroy from Coronet for $900, 000, which would be a reasonable 
price for approximately one million barrels of proven reserves. 

In the Pine Island field, oil reserves are found in a chalk formation 
so that a relatively long time is required for recovery of the oil as com- 
pared with reserves in a sand or ordinary limestone formation. The 
record shows that proven oil reserves in this field should have been es- 
timated at most at about 1, 520, 000 barrels, compared to the Dooley 
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estimate of 4, 250, 200 barrels, and that that figure was subject to further 
reduction as to the net interest of Kroy by virtue of an outstanding 

$300, 000 mortgage on the property calling for payment out: of future 
production. 

No proven undeveloped oil reserves should have been estimated for 
the Lexington and Newcastle fields, whereas Dooley's estimate was 
3, 095,900 barrels. Kroy drilled a dry hole in the Lexington field and 
has determined to abandon it. No drilling was undertaken in the Newcastle 
field and the lease has been surrendered. 

Thus the proven reserves acquired by Kroy from Coronet could not 
reasonably be estimated in excess of 2, 620, 000 barrels as of the date of 
acquisition, and the representation that such reserves totalled 7, 348, 100 
barrels, almost triple the maximum estimate we find to be justified, was 
false and misleading. 

Conclusion 

In view of the failure to comply with the reporting requirements 
of Section 13 of the Exchange Act, under the provisions of Section 19(a)(2) 
of the Exchange Act here applicable we may suspend for a period not ex- 
ceeding twelve months, or 

[5530] 
withdraw the registrations of the securities of Sweet Grass and Kroy on 
the Exchange if we find that such action is necessary or appropriate for 
the protection of investors. As we have found, the two companies filed 
reports with us which contained false and misleading statements concerning 
the oil and gas reserves in their properties and the applicability of the 
registration requirements of the Securities Act to the issuance and distri- 
bution of their securities. Such misinformation was widely circulated in 
this country in investment advisory publications and in sales literature, 
and investors purchased in reliance thereon. 

Respondents contend that the protection of investors does not re- 
quire withdrawal of exchange registration, and initially urged that no suspen- 
sion should be imposed beyond the time necessary to disseminate to the 
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public and the stockholders the facts developed at the hearings, the steps 
taken to remedy the conditions complained of, and the information, sub- 


mitted by respondents at the oral argument, on their current operations 
and programs. However, at the additional oral argument, respondents 
expressed a willingness to consent to a suspension of 12 months, subject 
to application for earlier termination of the suspension upon a showing 
that corrected reports had been filed, that each stockholder had been fur- 
nished a copy of our opinion, -that a stockholders meeting had been held, 
and that proxy solicitations had been made under our rules. 

Respondents assert that they own valuable properties, that sub- 
stantial income is being received, that innocent stockholders, over 18, 000 
of whom are residents of this country, would be injured by withdrawing 
registration, and that none of the persons involved in the transactions in 
question are now officers, directors, or substantial stockholders in respon- 
dents. They have promised to revise their reported estimate of oil and 
gas reserves, to increase their quorum requirements ‘so as to assure 
representation by United States stockholders at meetings, to solicit proxies 
of such stockholders in compliance with our proxy rules, to make their 
books and records available for inspection at any time, and to see to it that 
officers and directors respond to subpoenas in any subsequent investi- 
gation or hearing. 

While Ciglen, Black and Gilbert have resigned from their positions 
with the two companies, it is not at all clear that the companies now have 
an independent management. Although three of the present officers have 
advised us through counsel for respondents that it is their intention to use 
their own and unbiased judgment in company affairs, the record does not 

[5531 ] 
disclose that any steps have been taken by the present management to 
recover any illegal profits resulting from the transactions here involved. 
Moreover, respondents did not produce their books and records pursuant 
to the subpoena duces tecum served on Schwebel, designated as their agent 
to receive Commission notices, until midway in the presentation of re- 
spondents’ evidence, and an appreciable period after the resignations of 
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Ciglen, Black and Gilbert. Nor can we agree with Kroy's contention that 
it is in a different position from Sweet Grass. 

Use of the facilities of a national securities exchange by an issuer 
is a privilege involving important responsibilities under the Act, including 
compliance - with the reporting requirements. When those responsibilities 
are abused, the integrity of the exchange market is vitiated. Congress 
has specified that when violations have occurred we may require the de- 
listing of securities of the issuer if necessary or appropriate for the 
protection of the investors. And in considering investors, regard must 
be had not only for existing stockholders of the issuer, but also for po- 
tential investors. 

We conclude that under all the circumstances, the protection of 
investors requires that the registrations of the securities of Sweet Grass 
and Kroy on the American Stock Exchange be withdrawn, effective upon 
the expiration on April 13,1957, of our presently outstanding orders 
under Section 19(a)(4) of the Exchange Act suspending trading in those 
securities through that date. 

By the Commission (Chairman Armstrong and Commissioners 
Orrick, Patterson, Hastings, and Sargent). 


/s/ Orval L. DuBois 
Orval L. DuBois 


Secretary 
[5532 ] 
UNITED STATES OF AMERICA 
before the 


SECURITIES AND EXCHANGE COMMISSION 
April 8, 1957 
* 


oe * 


ORDER WITHDRAWING REGISTRATION OF SECURITIES 
ON NATIONAL SECURITIES EXCHANGE 


Proceedings having been instituted pursuant to Section 19(a)(2) 


* * 


of the Securities Exchange Act of 1934 to determine whether it is necessary 
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or appropriate for the protection of investors to suspend for a period not 
exceeding twelve months, or to withdraw, the registrations of the capital 
stock of Great Sweet Grass Oils Limited and of Kroy Oils Limited on the 
American Stock Exchange, a national securities exchange; 

Consolidated hearings having been held after appropriate notice, 
during the course of which the parties waived a recommended decision by 
the hearing examiner and proposed findings and briefs, and respondents 
consented that the Division of Corporation Finance assist in the preparation 
of the Commission's decision; 

Oral argument having been held at which respondents submitted a 
memorandum brief in support of a suggested form of order;supplemental 
briefs having been filed by respondents and additional oral argument pre- 
sented; 

The Commission having this day issued its Findings and Opinion; 
on the basis of said Findings and Opinion 

[5533 | 

IT IS ORDERED that the registrations of the capital stock of Great 
Sweet Grass Oils Limited and of Kroy Oils Limited on the American 
Stock Exchange be, and they hereby are, withdrawn, effective upon 
the expiration on April 13,1957, of the Commission's outstanding orders 
under Section 19(a)(4) of the Securities Exchange Act of 1934 suspending 
trading in such stocks through that date. 

By the Commission. 


/s/ Orval L. DuBois 
Orval L. DuBois 
Secretary 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
KROY OILS LIMITED, 
Petitioner 
v. : No. 13,920 
SECURITIES AND EXCHANGE 
COMMISSION, 
Respondent 


PREHEARING STIPULATION 


It is hereby stipulated between the parties: 

(1) That petitioner's brief shall be filed on or before November 29, 
1957, that the respondent's brief shall be filed on or before January 15, 
1958, and that the petitioner's reply brief shall be filed onor before 
January 30, 1958; 


(2) That the briefs shall be printed and reference therein shall be 
to the typewritten transcript; 


(3) That the appendix shall not be printed until after January 30, 
1958, and shall contain references to the typewritten transcript; 


(4) This Court by order dated October 17, 1957, has permitted 
the filing of a single consolidated appendix in this case and Case No. 
13,921 "if all counsel can agree"'". Counsel for respondent desires 
such a Single consolidated appendix and petitioner in Case No. 13,921 
has no objection. However, petitioner in this action, Kroy Oils Limited, 
has reserved until after the briefs are filed the question as to whether 
separate appendices or a single consolidated appendix shall be filed. 


(5) That the issues in the case shall be as set forth below. 


1. 
Did the Securities and Exchange Commission abuse its discretion 
in withdrawing the registration of petitioner's securities from the Amer- 


ican Stock Exchange? 
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2. 

Did the Commission fail to follow appropriate legal standards in 
withdrawing the registration of petitioner's securities from the American 
Stock Exchange? 

3. 

Did the Commission exceed its jurisdiction by considering whether 
petitioner's shares had been sold without registration under the Securities 
Act of 1933? 

The Commission takes the position that this question may not be 
raised on this appeal in the light of the provisions of Section 25(a) of the 
Securities Exchange Act of 1934 that no objection to an order of the Com- 
mission shall be considered by the reviewing court unless the objection. 
has first been urged before the Commission. 

4. 

Were securities issued by petitioner under the circumstances of 
this case subject to the registration requirements of the Securities Act 
of 1933? 

5. 

Did the distribution of petitioner's unregistered shares create a 
contingent liability against petitioner pursuant to Section 12(1) of the 
Securities Act which should have been disclosed in the reports filed 
with the Commission? 


/s/ Milton V. Freeman 
Counsel for petitioner 


/s/ David Forber 

Assistant General Counsel 

Securities and Exchange Commission 
Counsel for Respondent 


Dated: October 22, 1957. 
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STIPULATION 


The following is hereby stipulated by and between the parties to 
the above-named action. 


1. That the Record Pages 3479 to 3500, inclusive, are statements 
of the account of Torny Financial Corporation with the brokerage firm of 
Thompson and McKinnon, 11 Wall Street, New York, New York. These 
pages show that Torny Financial Corporation made purchases on the 
American Stock Exchange between August 2, 1956 and October 4, 1956 
of approximately 80,000 shares of the stock of Kroy Oils Limited, at an 
average price of approximately $2.25 per share. 


2. Record Pages 3871 through 3877, inclusive, are checks drawn 


by the brokerage firm of G. F. Rothschild and Company, 42 Broadway, 


New York, New York, to various sellers of Kroy Oils securities which 
were endorsed "for deposit only to the credit of Levinter, Ciglen, 
Grossberg & Shapiro, Trust Account". These checks totalled approxi- 
mately $760,000. 


3. Record Pages 4120 through 4123, inclusive, constitute a prog- 
ress report of Kroy Oils Limited, dated April 16, 1956, signed by John 
A. Hext as vice-president and managing director of the company showing 
that Sanford, Louis Panc@r, Jordan, Dickie, Sarsoleil and Fulton were 
directors of Kroy Oils Limited at that time. Record Page 3477 also 
indicates that at the same time Louis Pancer was the president of Torny 


Financial Corporation. 


4. Record Pages 5053 through 5055, inclusive, are the Minutes 
of the directors of Kroy Oils Limited for January 22, 1957, showing that 
directors present were Hext, Sanford, Park and Dickie. 


It is further stipulated that this stipulation shall be printed in lieu 
of those pages in the record to which they refer. 
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Furthermore, it is stipulated that Counsel may refer to portions 


of the Record which have not been included in the joint appendix. 


Attorney for Petitioner 
Kroy Oils Limited 


Attorney for Respondent 
Securities and Exchange Commission 


Dated: December 3, 1958 
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QUESTIONS PRESENTED 
i 


Did the Securities and Exchange Commission abuse its 
discretion in withdrawing the registration of petitioner’s 
securities from the American Stock Exchange? 


2. 


Did the Commission fail to follow appropriate legal 
standards in withdrawing the registration of petitioner’s 
securities from the American Stock Exchange? 


3. 


Did the Commission exceed its jurisdiction by consider- 
ing whether petitioner’s shares had been sold without reg- 
istration under the Securities Act of 1933? 


The Commission takes the position that this question may 
not be raised on this appeal in the light of the provisions 
of Section 25(a) of the Securities Exchange Act of 1934 
that no objection to an order of the Commission shall be 
considered by the reviewing court unless the objection has 
first been urged before the Commission. 


4, 


Were securities issued by petitioner under the circum- 
stances of this case subject to the registration require- 
ments of the Securities Act of 1933? 


5. 


Did the distribution of petitioner’s unregistered shares 
create a contingent liability against petitioner pursuant to 
Section 12(1) of the Securities Act which should have been 
disclosed in the reports filed with the Commission? 








1) 


As stipulated to by the parties October 22, 1957. Peti- 
tioner does not argue Point 3 in its brief. 
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IN THE 


United States Court of Appeals 


For THE District or CotumBia Crecuir 





No. 13,920 





Kroy Oms Liurrep, Petitioner 
v. 


Securities anp Excuance Commission, Respondent 





On Petition for Review of an Order of the Securities and 
Exchange Commission 





BRIEF FOR PETITIONER 





JURISDICTIONAL STATEMENT 


This is a petition for review of an order of the Securities 
and Exchange Commission, dated April 8, 1957, withdraw- 
ing the registration of the capital stock of Kroy Oils 
Limited on the American Stock Exchange. 

This petition is brought pursuant to § 25 of the Securi- 
ties Exchange Act of 1934, 48 Stat. 901, as amended, 15 
U.S.C. § 78y (1952). 


STATUTE INVOLVED 
The Securities Exchange Act of 1934, 15 U.S. §78, is 
a statute in which federal jurisdiction is primarily based 
on the regulation of securities exchanges. The statute re- 
quires that such exchanges be registered with the Commis- 











2 


sion as ‘‘national securities exchanges’’ and that the rules 
and regulations of the exchanges be such as to insure fair 
dealing and to protect investors. 

Once an exchange is registered, it becomes unlawful to 
trade any security on such an exchange unless the security 
itself is also registered.? 


a. Registered Securities 


The registration of a security on an exchange is the focal 
- point of a very substantial part of the regulations con- 
tained in the Securities Exchange Act. If the security is 
registered, the company which has issued the securities 
is required to file a detailed registration statement giving 
information concerning its business and its financial struc- 
ture. Section 12 of the Act, 15 U.S.C. $781, recites the 
- nature of the registration statement and the Commission 
has formulated forms requiring information of this char- 
acter. 
_ Onee registered, the company is under an obligation to 
file periodical reports keeping up-to-date the information 
filed with the Commission and filing at least annually a 
complete report. Section 13, 15 U.S.C. §78m. The Com- 
mission has promulgated current report forms which are 
designated with the letter K. Thus a current report form 
required to be filed when some important event, such as an 
issuance of a substantial amount of additional securities, 
has occurred is called 8K. ‘The annual report which is re- 
quired of all companies is designated 10-K. 

In the case of companies whose securities are registered 
on national securities exchange, proxies may not be sought 
from their stockholders for election of directors or other 
important action except in compliance with the Commis- 
sion’s proxy regulations. Section 14, 15 U.S.C. § 78m, Regu- 
lation X-14, 17 C.F.R. § 240.14a-1 et seg. These require 
complete disclosure of the purpose of the solicitation, and 





1 There are certain minor exceptions in the nature of grandfather rights to 
so-called unlisted trading privileges where shares not registered may still con- 
tinue to be traded if they were traded before the passage of the Act. See 
Section 12(f) of the statute, 15 U.S.C. § 781(f). 
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all other information necessary to permit the shareholder to 
make an informed judgment whether he should authorize 
the person soliciting to act as his proxy at the meeting. 

Officers and directors as well as holders of more than 10% 
of the shares of the registered corporation must not only 
file and keep up-to-date reports of their holdings of se- 
curities of the company but also their trading in securities 
is limited to prevent the abuse of inside information. Sec- 
tion 16 of the Act, 15 U.S.C. § 78p. Securities of registered 
companies are also protected by prohibitions against ma- 
nipulation of the prices of such securities on the exchanges. 
Section 9, 15 U.S.C. § 78i. 

Registered securities have a legal loan value and it is 
legal for brokers to lend money in margin accounts to their 
customers on registered securities to an amount specified 
by the regulations of the Federal Reserve Board. 


b. Securities Not Registered 


None of these provisions applies if a security is not reg- 
istered on national securities exchanges. The proxy rules 
do not apply. Accordingly, there is no requirement what- 
soever of disclosure and no prohibition under the Exchange 
Act of fraudulent solicitations of proxies with respect to 
securities not registered on the exchanges. The prohibi- 
tions on insider trading contained in Section 16 do not ap- 
ply to securities not so registered. The requirements of 
annual and current reports of the company are not appli- 
cable.” 

Regulation of manipulation and stabilization of securi- 
ties not registered on the exchanges is provided but only in 
rudimentary form and there is no power to regulate short 
sales in such securities. Section 15(c), 15 U.S.C. § 780(c). 

Securities not registered on an exchange are not eligible 
for loans from brokers. 





2In some cases where a company has sold securities under the Securities Act 
of 1933, it must file annual and current reports comparable to those in the 
case of securities registered on exchanges. Section 15(d), 15 U.S.C. 
$ 780(d). 


ae 
‘ | 


In brief, the statute has complete and detailed protec- 
tions of investors by providing information and prevent- 
ing imposition by insiders and others, in the case of se- 
curities registered on exchanges. On the other hand it has 
only partial and rudimentary protections with respect to 

' the ‘‘over-the-counter markets’’, i.e., the markets in se- 
curities not registered on exchanges. 


c. The Specific Provision Applied Here 


The action of the Commission which is the subject of the 
petition for review in the present case is an order withdraw- 
ing the registration of the shares of the petitioner from the 

' American Stock Exchange, a national securities exchange. 

The action of the Commission is taken under purported 
authority of the provisions of Section 19(a)(2) of the Act, 
15 U.S.C. § 78s(a)(2), which reads as follows: 


‘*(a) The Commission is authorized, if in its opin- 
ion such action is necessary or appropriate for the 
protection of investors— 

e & * 

(2) After appropriate notice and opportunity for 
hearing, by order to deny, to suspend the effective 
date of, to suspend for a period not exceeding twelve 
months, or to withdraw, the registration of a security 
if the Commission finds that the issuer of such security 
has failed to comply with any provision of this chapter 
or the rules and regulations thereunder.”’ 


The Commission also has the power summarily to 
suspend trading for a period not exceeding ten days under 
Section 19(a) (4) 15 U.S.C. § 78s(a) (4). The Commission 
has adopted regulations under which in the event of a 
summary suspension under Section 19(a) (4), accompanied 
by a declaration that such suspension is necessary to pre- 
vent fraudulent, deceptive or manipulative practices, all 





3 Section 19(a)(4) reads in pertinent part: 
‘*(4) And if in its opinion the public interest so requires, summarily 
to suspend trading in any registered security on any national securities 
exchange for a period not exceeding ten days, * * *.’’ 
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trading is thereby prohibited by brokers and dealers not 
only on the exchange but also anywhere in the - United 
States. Rule X-15-C2-2, 17 O.F.R. § 240-15c-2.2. 


STATEMENT OF THE CASE* 

The petitioner, Kroy Oils Limited, is a company which 
is incorporated under the laws of the Province of Alberta, 
Dominion of Canada. It has at all times relevant been 
actively engaged in the development and operation of oil 
and gas properties, first in Canada and later also in the 
United States. As reflected in its annual reports and in 
its balance sheets filed from time to time with the SEC it 
has very valuable assets in the amount of over four million 
dollars and an annual gross income of approximately one 
million dollars.5 The company’s operations do not show a 
profit, however, due to depletion of its reserves and produc- 
tion expenses. The Commission has never questioned that 
Kroy owns valuable oil and gas properties, and its own 
expert has valued part of those properties at over $2,000,000 
(Op. 19). 

In 1952 Kroy filed an application for listing on the Ameri- 
ean Stock Exchange and registration with the SEC. The 
application was approved by the exchange and the stock 
became registered and actively traded on the Exchange 
(Op. 4). Kroy has had since that time at least 3 million 
shares of its stock outstanding and largely held by mem- 
bers of the American investing public. More than 8,000 of 
Kroy’s 9,500 present stockholders are persons residing in 
the United States (Doc. No. 480). These shares were 
handled by a large number of American brokers who ex- 





4The following abbreviations are used: Tr. for transcript page; Op. for 
opinion page; Doc. No. for document number; Arg. for transcript page of 
Argument before the Commission March 7, 1957. 


5 The latest annual report for the year ending April 30, 1957, submitted to 
the Commission in connection with a petition of September 17, 1957, to revoke 
the order of April 8, 1957, states gross revenues as $1,045,829 and assets of 
$5,741,353. The 10-K Report for the year ending April 30, 1956 (Doc. No. 
475, F2, 4), states gross revenues to have been $447,153, and assets of 
$2,273,885. The increase in assets and revenues is due to the additional 
oil-producing properties acquired in the Coronet transaction discussed, infra, 
pp. 7-8. 
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- tended credit on these shares in accordance with the ap- 
plicable Federal Reserve Board regulations. 


Kroy Oils Limited had a clean record in its dealings in- 
volving the sale of shares in the United States prior to the 


- event which gave rise to these proceedings. Kroy’s troubles 


did not begin until Samuel Ciglen, the person whom the 


Commission found primarily responsible for these events, 


acquired some 600,000 shares of stock in Kroy either for 
himself or for a client in February 1956 (Op. 9). This con- 
stituted approximately 20% of the outstanding stock of 
the company. ‘Ciglen, a barrister and Queen’s Counsel 
practicing in Toronto, Ontario, thereby obtained substan- 
tial influence in the affairs of Kroy. A management con- 
tract was contemplated (Tr. 3040)® between Kroy and 
Great Sweet Grass Oils Limited, a company which the 
Commission found was controlled by Mr. Ciglen. In Au- 
gust 1956, after the events complained of in these proceed- 
ings, one Jack A. Gilbert, an associate in Ciglen’s law firm, 
became a director of Kroy (Tr. 3074). 

On the basis of these facts the Commission found that 
Mr. Ciglen controlled Kroy. Ciglen himself never became 
an officer or director of the company, but he did act as its 
general counsel. Petitioner does not question Mr. Ciglen’s 
substantial influence over Kroy between February and 
October 1956, nor does it question the Commission’s con- 
clusion that such influence was a controlling influence within 
the meaning of those provisions of the securities laws which 
require controlling persons to register their shares in a 
company before selling them to the public.” 

Mr. Ciglen’s influence over Kroy Oils was short-lived. 
Before the present proceedings Ciglen had sold, as found 
by the Commission, at least 560,000 of 600,000 shares which 





6 The Commission’s Opinion assumes that such a contract was in fact entered 
into (Op. 4) but the record contains no such contract and no testimony that 
such a contract was made. Counsel is informed that no such arrangement was 
in fact entered into but only an informal arrangement for the maintenance 
of joint offices and personnel contributed to by the two companies (Tr. 3040). 


7 See Section 2(11) of the Securities Act of 1933, 48 Stat. 74, 15 U.S.C. 
§ 77b(11) (1952) and Point IV below. 
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he bought in February of 1956 (Op. 9)® and in the early 
stages of the proceeding Mr. Gilbert had resigned from 
his newly assumed position as a director of the company 
(Op. 4).° During these short months of his influence over 
the company the events which led to the Commission’s 
withdrawal of Kroy’s registration on the American Stock 
Exchange occurred. 

In the month of May 1956 Mr. Ciglen had been informed 
by the operating manager of the company’s properties 
that it was desirable for the company to obtain new produc- 
ing properties (Tr. 3123). Mr. Ciglen later that month 
approached officials of Kroy Oils with an opportunity to 
acquire additional valuable oil and gas properties from the 
Coronet Development Corporation, an Oklahoma corpora- 
tion. These properties were located in the States of Okla- 
homa and Louisiana. An agreement between Kroy and 
Coronet was negotiated by Mr. Ciglen, and was then sub- 
mitted to the Board of Directors for approval (Tr. 3131-2). 
The agreement provided for the sale of Coronet’s prop- 
erties to Kroy in return for 1,500,000 shares of Kroy stock 
(Op. 9). In considering whether to approve this agree- 
ment the directors had before them a report containing esti- 
mates of the value of these properties, prepared for the 
company by an independent engineer, Mr. David Dooley 
(Tr. 3050). Mr. Dooley recommended this transaction as 
a good deal for the company. On the basis of his examina- 
tion of the oil reserves he placed the value of the properties 
at $5,777,500. He calculated, on the basis of the going 
market price on the Exchange of $2.50 a share, that the 
1,500,000 shares to be issued in exchange for the prop- 
erties had a value of $3,750,000. Kroy also assumed mort- 
gage of $300,000 of the properties. Thus, according to Mr. 
Dooley’s estimate the company would acquire $5,777,500 
dollars worth of oil and gas lands for $4,050,000 (Doc. No. 





8In fact the company’s records showed no holdings by him. This appears 
from the telegram attached to petition of September 17, 1957, subject to con- 
sideration in the appeal in No. 14,251. 


9 Mr. Ciglen resigned as Genera] Counsel for Kroy during the pendency of 
the proceedings (Tr. 3212). 
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434, Tr. 3136). On the basis of these representations, the 
Board on May 17, 1957, approved the transaction (Doc. No. 
434). The Secretary of the Corporation instructed the 
transfer agent for the company to dispose of the 1,500,000 
as per Mr. Ciglen’s instructions (Tr. 968). The properties 
of Coronet were in fact transferred to Kroy and placed in 
_ @ wholly-owned subsidiary, Kroy-American Oils, Inc., an 
Oklahoma corporation. The transaction had been approved 
_ by the Coronet stockholders to whom the 1,500,000 were 

ostensibly distributed upon the dissolution of Coronet a 
short time later. The form of agreement specifically war- 
ranted on Coronet’s part that a vote of Coronet’s stock- 
holders had approved the transaction (Doc. No. 434). This 
was of consequence in the application of Rule 133, the Com- 
mission’s ‘‘no sale’’ rule providing exclusion from registra- 
tion under the Securities Act of 1933. The agreement of 
sale was signed for Coronet by one Michael Myerson of 
Oklahoma as President and by one Theodore Smith as Sec- 
retary. There was no indication whatsoever in the docu- 
ments that, as later appeared, Mr. Ciglen had any interest 
in Coronet whatsoever. 

Under the rules of the American Stock Exchange, Kroy 
had been required to supply an opinion concerning the 
legality of the issuance of the shares in the Coronet trans- 
action, including compliance with or exemption from, the 
provisions of the Securities Act of 1933 as amended (CX 
32). For this purpose Kroy retained the New York firm 
of Townsend and Lewis of New York, an eminently repu- 
table firm concerning whose standing and competence no 
question has been raised by the Commission. It obtained 
an opinion dated May 1, 1956, prepared by a partner of 
that firm, Francis J. Purcell, Esquire, who had exceptional 
experience in the application of the securities laws having 
only recently resigned as head of the New York Regional 
Office of the SEC (Tr. 1606). The opinion of that firm was 
admitted in evidence in these proceedings (CX 32). In 
reliance upon this opinion the American Stock Exchange 
certified the additional shares, and the shares become eli- 





— . ee, 
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gible for trading on the American Stock Exchange in the 
usual course of business.”° 

Kroy filed a current report for the month of May, 1956, 
on Form 8-K dated June 6, 1956 and filed June 14, 1956 as 
required by the Commission’s rules and Section 13 of the 
Exchange Act (Doc. No. 434). This report was largely 
limited to the Coronet transaction. The report stated 
that the shares issued in the Coronet transaction were 
claimed to be exempt from registration under the Securities 
Act of 1933 under Section 4(1) of that Act and Rule 133, 
17 C.F.R. § 230.133, (the so-called ‘‘no sale’’ rule of the 
Commission). The report also included a copy of Mr. 
Dooley’s valuation of the oil reserves in the Coronet 
property. 

It is this report and this report only which is the basis 
of the Commission’s action, review of which is sought here. 

The Commission took no action whatsoever until Novem- 
ber 2, 1956, when the present proceedings were begun 
challenging the May 1956 report as false and misleading on 
two principal grounds: (1) because the claimed exemption 
from the registration provision of the Securities Act of 
1983 was not available” and (2) because the estimate of 
oil reserves by Mr. Dooley which were made part of the 
report were overstated. 

The Commission had never brought either of these 
matters to the attention of Kroy with a view to obtaining 
correction before commencing these proceedings. On July 
20, 1956, a member of the Commission’s staff wrote a letter 
to one Lloyd Frank, Esquire, an associate in the law firm 
of Mr. M. Mac Schwebel, New York counsel for Kroy, who 
had been working on matters relating to Kroy (CX 9). The 
letter, referring to the Kroy 8-K Report for May 1956, 
stated the values claimed should be reduced and requested 





10 There was also a short supplementary opinion by the office of Morris 
Mac Schwebel to the same effect (CX 32). This opinion apparently was added 
because Mr. Schwebel had been American counsel for the company. 


11 The Commission’s opinion also found that as a result of this supposedly 
non-exempt transaction, the company had a contingent liability which was 
required to be shown. This point was not mentioned in the order for hearing 
(Doc. No. 433). It is diseussed under Point IV, infra. 
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that certain specific data be made available to the Commis- 
sion so that a determination of a reasonable estimate of 
such reserves may be made. This letter, however, conced- 
edly was never brought to the attention of the management 
of Kroy Oils.” 

No other communication was sent by the Commission to 
Kroy or its counsel relative to the 8-K Report for May 
1956—no communication concerning the oil reserves and 
none concerning the claimed exemption of the shares under 
the Securities Act of 1933. On November 2, 1956, without 
warning, the Commission issued an order summarily sus- 
pending for a period of 10 days all trading of Kroy shares 
pursuant to Section 19(a)(4) of the Exchange Act (Doce. 
No. 462) and an order instituting the present proceedings 
to determine whether pursuant to Section 19(a)(2) of the 
- Act the registration of Kroy’s shares should be withdrawn 
' or suspended for a period of 12 months, and its trading 
rights on the American Stock Exchange consequently re- 
voked (Doc. No. 433). 

The order of the Commission summarily suspending 
trading recited that the Commission had reason to believe 
- that the current report for the month of May 1956 on Form 
8-K was false and misleading, that in the three weeks pre- 
- ceeding the issuance of the order great amounts of stock 
of Kroy had been traded at fluctuating prices and that 
confusion might result because of the relationship between 
Kroy and Great Sweet Grass which was the subject of a 
similar order by the SEC. 

The Commission’s temporary suspension for ten days, 
prolonged by subsequent suspensions for more than five 
months until April 13, 1957, made it unlawful for the shares 
to be traded on the American Stock Exchange and also 
specifically contained a provision declaring it unlawful and 
fraudulent for anyone to effect such transaction otherwise 





12 Indeed, the Commission has brought a disbarment proceeding against Mr. 
Schwebel because he ‘‘failed and neglected to attempt to secure the informa- 
tion requested by the Commission’’ in its letter of July 20, 1956. See Morris 
Mao Schwebel v. Orrick, et al., No, 14103, in this Court, Joint Appendix, pp. 
9a-10a, See also Tr. 3172. 








1l 


than on the Stock Exchange. The effect of this order was 
completely to destroy the market for all American share- 
holders and to make it impossible for them to buy or sell 
any shares through any broker or dealer in the United 
States. All holdings were frozen and could not be dis- 
posed of.78 

The Commission held joint hearings in the Kroy and 
Great Sweet Grass cases beginning November 26, 1956, and 
lasting until February 7, 1957. The facts relied on by 
the Commission in its opinion were in the testimony taken 
at the hearings before the Commission. They were to 
the effect that the Coronet Development Corporation was 
under the control of Mr. Ciglen or persons in conspiracy 
with him, and was used as a conduit for sale of Kroy stock 
to the public. . 

The facts are in many respects not clear. The rec- 
ords were largely in Mr. Ciglen’s possession in Canada. 
Mr. Ciglen refused to appear to testify or to produce his 
records (Tr. 3246). Mr. Myerson, President of Coronet, 
although a resident of Oklahoma and apparently a man 
of substance, could not be located despite a diligent attempt 
by the Commission to serve him with process (Tr. 3246). 
Accordingly, most of the facts on which the Commission 
relied are the result of inference made necessary by lack 
of evidence. Petitioner, however, raises no question as to 
the basis for most of the Commission’s inferences and in 
general accepts them. 

The record developed in the Commission hearings shows 
the following facts tending to establish that Mr. Ciglen 
was a faithless fiduciary who by concealment from Kroy 
which relied on him as its agent and counsel obtained for 
himself and his associates a substantial profit: 

In early 1956 Mr. Ciglen for himself or a client had 
acquired for $5,000 all the shares of Coronet, which was at 
the time of his purchase not actively engaged in any form 





13 Kroy filed an action in the District Court for the District of Columbia, 
Kroy Oils Limited v. United States, et al., C.A. 4324-54 challenging the 
legality of the Commission’s repeated suspensions under Section 19(a) (4). 
This case has since been dismissed at Kroy’s motion because of mootness. 
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of business (Tr. 278). It further appears that Coronet had 
acquired the oil properties which it transferred to Kroy 
for about $2,200,000 which had been provided by Ciglen 
and two persons the Commission found to be his asso- 
ciates, Morris Black and Michael Myerson (Op. 9, Tr. 
1110).%* Coronet apparently was a company acting for Mr. 


\Ciglen himself or for persons in conspiracy with him. They 


obtained for an outlay of $2,200,000 securities of Kroy 
having a market value of over $3,750,000 or a profit of over 
$1,500,000. Arrangements were then made by Ciglen so 
that after various mesne transactions the 1,500,000 Kroy 
shares were transferred from the Coronet stockholders 
to associates of Ciglen in Canada or Europe (Op. 9). 

In July 1956, nearly two months after the Coronet 
transaction, some of the shares issued in connection 
therewith were sold to the American public by Liechten- 
stein trusts and various individuals in Canada through 


_ two New York brokerage firms, George F. Rothschild & 
Co. and Cornelis de Vroedt, Inc., apparently pursuant to 


arrangements made by Mr. Ciglen in the interim. The Com- 
mission found that 650,711 of the 1,500,000 shares of stock 
which were involved in the Kroy transaction were sold in 
the United States by these two brokerage firms for about 
$1,650,000. Of these proceeds according to the Commis- 
sion’s findings checks totalling some $370,000 were endorsed 
over to a trust account of the Ciglen law firm, and other 
checks for some $190,000 to Mr. Ciglen personally (Op. 9) 

In the hearings (and in its subsequent Opinion), the Com- 
mission did not challenge the opinion of Townsend & Lewis, 
Esquires, on which Kroy relied in claiming the exemption 
from registration. Nor did it question the independence 
or good faith of Mr. Dooley or his report. In both cases it 
relied on testimony in the hearing as to facts not known 
to Kroy at the time it filed its report and on certain 
events which in fact did not occur until some time after 
the challenged report was filed. Thus in the case of Mr. 





14 As noted above, neither Mr. Myerson nor Mr. Ciglen appeared at the 
Commission’s hearings. Mr. Black likewise declined an invitation to be 
present. 
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Dooley’s report it placed on the stand its own employee 
expert who testified to a lower estimate of reserves which 
the Commission found more acceptable. In testing the 
estimates, the Commission took cognizance of certain facts 
brought out in the hearings relating to Mr. Ciglen’s secret 
transactions which were not known to Kroy until brought 
out in the hearings.’* Related facts as to Mr. Ciglen’s secret 
dealings many of them taking place in July and Augnst 
1956 after the challenged report was filed in early June 
were the basis for the attack on Kroy’s claim of exemption 
of the Coronet transaction under the Securities Act of 
1933. During that part of the hearing dealing with the 
estimates of oil reserves counsel for Kroy agreed to revise 
the reserve estimates in accordance with the estimate of 
the SEC’s own employee expert witness, Mr. Tell White. 
Upon completion of the hearings oral arguments were 
held before the full Commission as Kroy and Great Sweet 
Grass had waived their right to an initial decision by the 
Hearing Examiner in order to facilitate the proceedings. 
At this argument, counsel for the Commission’s own Divi- 
sion of Corporation Finance suggested to the Commission 
that it enter an order suspending Kroy’s registration for 
a period of 12 months, but subject to the right to apply at 
any time for an earlier termination of that order upon 
a showing that it had filed corrected reports reflecting 
the Commission’s findings as to transactions here involved, 
that a shareholder meeting had been held, that proxies 
had been solicited according to SEC rules, and that each 
shareholder had been furnished with a copy of the Com- 
mission’s decision (Arg. 71-72). Kroy, as the Commis- 
sion found, was willing to comply with these conditions. 


The Opinion of the Commission 


The Commission, however, by its opinion and order of 
April 8, 1957, rejected this proposed method by which 
Kroy could bring itself into compliance and regain its 





18a Thus, in accepting its employee’s estimates as preferable, the Commis- 
sion pointed out that some of these estimates coincided with the price actually 
paid by those who sold the land to Kroy. 
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trading right on the Exchange. It ordered that the reg- 
istration of Kroy shares on the Exchange be withdrawn, 
and gave Kroy no opportunity to restore its registration 
by complying with the Commission’s rules. 

The Commission held that Kroy in its 8-K Report for 
May 1956 had failed to comply with the reporting require- 
ments of Section 13 of the Exchange Act in three respects: 


1. It falsely claimed the issue of the shares involved in 
the Kroy transaction to be exempt under the Securities 
Act of 1933. 


2. The estimate of oil reserves contained in the report 
were overstated and consequently false and misleading. 


3. The report did not disclose that the distribution of 
the unreported shares had created a contingent liability 
_ against Kroy to the purchasers, pursuant to Section 12(1) 
of the Securities Act of 1933, 15 U.S.C. § 77L 


The Commission’s opinion stated that the listing on a 
national securities exchange was a ‘‘privilege’’ and justi- 
fied the withdrawal of Kroy shares as necessary for the 
protection if not of existing, at least of potential investors. 
The Commission stated in its opinion that Mr. Ciglen 
and Mr. Gilbert had resigned from their positions with 
Kroy, that Mr. Ciglen had sold his substantial holdings, 
and that three of the officers had advised the Commission 
that it was their intention to use their own and unbiased 
judgment in company affairs. It concluded however, that 
‘Sit is not at all clear that the companies now have an 
independent management’’ and that apparently therefore 
the shares must be withdrawn from registration. 

The Commission’s order became effective April 13, 1957. 
After that date trading of Kroy shares which had been 
completely prohibited by the Commission’s successive sum- 
mary 10-day suspensions could be resumed by brokers and 
dealers on the over-the-counter market. But the Kroy 
stockholders continue to be denied the benefits of the auc- 
tion market which an exchange provides, and the protec- 
tion which the Exchange Act offers to stockholders of 
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shares registered on a national securities exchange. The 
present petition for review of this order of April 8, 1957, 
was filed June 5, 1957. 


Subsequent Events 
On September 17, 1957, petitioner Kroy Oils Limited 
filed with the Commission a petition to revoke its order of 
April 8, 1957. Such relief was sought on the ground inter 
alia that events subsequent to the Commission’s order had 
established that Kroy has a management now which is 
entirely independent of Mr. Ciglen and actively hostile to 


Kroy was advised of the Commission’s denial of its 
petition to revoke the April 8, 1957, order by letter dated 
October 18, 1957. On December 14, 1957, review of this 
action of the Commission in this Court was sought by 
Kroy (No. 14,251 in this Court). Consolidation of that 
petition with the present petition will be sought at an ap- 
propriate time. 

Under date of December 7, 1957, a further petition to 
the Commission requesting it to revoke its order dated 
April 8, 1957, was filed by Kroy. This petition recited 
the recent filing of an amended 8-K Report for May 1956 
believed to comply with the Commission’s views and other 
evidence subsequent to April 8, 1957, believed to make it 
necessary or appropriate to restore the registration of 
Kroy’s capital stock. The Commission has not as yet 
passed on this latest petition. 


SUMMARY OF ARGUMENT 
I. 


In this case the Commission, for the first time in its 
history, has withdrawn the registration of the stock of a 
company without giving the company an opportunity to 
bring itself into compliance with the Commission’s require- 
ments; and this in the face of an expressed willingness by 
Kroy to do so. The Commission’s action deprived over 
8,000 American shareholders of Kroy of the statutory pro- 
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tection provided by the Exchange Act and of the benefits 


of an open auction market. In the past the Commission has 
withdrawn the registration of an issuer of securities on a 
"national securities exchange only when the company would 


not or could not comply with the disclosure provisions of 
the Exchange Act. The Commission’s awareness of the 
advantages of registration are also indicated by the strict 
conditions it has imposed upon voluntary withdrawal from 
registration and by its legislative recommendations for ex- 


tending similar protection to investors in unregistered 
' shares. Here, however, the Commission has withdrawn 
_ Kroy’s registration even though such action was unneces- 


sary and thus has needlessly injured the investors whom it 
is the Commission’s statutory duty to protect. Its action, 
inconsistent with all its previous policies, is arbitrary. 

The Commission’s action is premised, moreover, upon a 
mistaken conception of its powers under Section 19(a) (2) 
of the Exchange Act. The purpose of the relevant provi- 
sions of that Act is to assure that investors have sufficient 
information about companies whose shares are traded on an 
exchange so as to enable them to make an informed judg- 
ment whether or not to purchase. The Commission’s func- 
tion under the Act is to enforce these disclosure provisions. 
But here the Commission has erroneously regarded regis- 
tration on an exchange as a ‘‘privilege’’ which it may deny. 
Such registration is under the statute a right accorded by 
the exchange which the Commission may not deny but only 
condition upon compliance with the disclosure provisions 
of the Act. Section 19(a)(2) of the Act gives the Commis- 
sion only the power to withdraw the registration of an 
issuer if it has ‘‘failed to comply’’ with the Act. The Act 
does not give it such authority when in the past ‘‘violations 
have occurred’’, as the Commission now proposes. There 
must be a present and actual failure to comply which can- 
not be otherwise corrected. This section is designed to 
enforce disclosure rather than to punish past violations. 
By withdrawing registration when compliance could be ob- 
tained and was in fact promised, the Commission asserted 
a right of approval and disapproval beyond its statutory 
powers. 
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The Commission seeks to support its action upon its find- 
ing that the challenged statements in the Kroy Report for 
May 1956 were made in bad faith. The record refutes this 
conclusion for both challenged statements were made in 
bona fide reliance on the opinion of experts, one a lawyer, 
the other an engineer. Neither the qualifications nor the 
independence of these experts was even questioned by the 
Commission. (a) The statement as to the claimed exemp- 
tion from registration of the 1,500,000 shares distributed by 
Kroy to Coronet was made in reliance on the advice of con- 
cededly highly qualified counsel. Kroy at the time it filed 
this report was not as a matter of fact or of law ‘‘charge- 
able with knowledge’’, as the Commission concludes, of the 
future plans of a faithless fiduciary for selling these shares 
to the American public and so to require their registration. 
(b) The statements as to oil reserves were based on the 
estimates of a qualified engineer whose competency was 
never challenged by the Commission. Kroy had no reason 
at that time to doubt the accuracy of his estimates. Absent 
bad faith on the part of Kroy there can be no reasonable 
justification for the Commission’s action. 


Ii. 


Further, the Commission’s conclusion that the distribu- 
tion of the Kroy shares to Coronet was not excused from 
registration by Rule 133 is based on an interpretation of 
the rule which is contrary to the obvious import of its lan- 
guage and to the Commission’s consistent 20-year inter- 
pretation. The Commission, shortly before issuing its opin- 
ion in this case, had reaffirmed its longtime interpretation 
of the rule, and had refused, after a hearing, to adopt a 
proposed repealer. In this case the Commission has changed 
the rule without resorting to the procedures necessary law- 
fully to amend it. | 

IV. 


The Commission’s finding that petitioner failed to report 
a contingent liability under Section 12(1) of the Securities 
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Act of 1933 arising from the sale of unregistered securities 
is clearly erroneous. Such a liability could not have arisen 
even assuming that the shares were subject to registration. 
The seller is liable under Section 12(1) only to his imme- 
diate successor in title, z.e., in the words of the statute, to 
the person purchasing ‘‘from him.’’ Kroy sold its shares 
only to the Coronet Development Corporation and it could 
not be liable to the members of the American public who 
bought from other persons four or more steps removed in 
the chain of title from Kroy. 


ARGUMENT 


LL THE COMMISSION ACTED ARBITRARILY AND IN EXCESS 
OF ITS STATUTORY AUTHORITY IN WITHDRAWING THE 
REGISTRATION OF PETITIONER’S SHARES WITHOUT AN 
OPPORTUNITY TO COMPLY WITH THE COMMISSION’S 
VIEWS AS TO DISCLOSURE 

_ A. The Uniform Precedents Under Section 19(a)(2) Require an 
Opportunity Be Given to Achieve Compliance 


_ The order under review is unprecedented. It is the first 

order ever issued withdrawing the registration of a secur- 
ity from a national securities exchange where the company 
was given no opportunity to comply with the Commission’s 
requirements of disclosure. The Act has been in effect 
since 1934 and the Commission has conducted dozens of 
proceedings under Section 19(a)(2) of the Act. It has 
always previously allowed the registration to remain in 
effect, unless the issuer was unable to comply or was un- 
willing to comply after it had been given an opportunity 
to do so. The failure to follow the uniform construction of 
the past is both an arbitrary act and in excess of the Com- 
mission’s powers under Section 19(a) (2). 

The reason for the Commission’s uniform previous con- 
struction of the statute is clear. The Commission was cre- 
ated to protect investors and it had always recognized that 
registration on an exchange is a great advantage to in- 
vestors. It also recognized that withdrawal of registration 
punishes innocent investors and is to be avoided if at all 
possible. 

Accordingly, in the past the Commission in proceedings 
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brought pursuant to Section 19(a)(2) of the Act has or- 
dered such withdrawal only when the registrant was unable 
to comply with the Act, or had refused to avail itself of an 
opportunity to achieve compliance. Thus, in Hollander ¢ 
Son, Inc., 8 SEC 586, 618 (1941), the Commission found 
that it would not be appropriate for the protection of in- 
vestors to withdraw the registration of the issue provided 
it filed corrected reports because 


“*A realistic approach to this problem makes it appar- 
ent that the effect of delisting in this case, involving a 
security which is held by the public and is actively 
traded on a national securities exchange would fall 
most heavily on the present public security holders, 
rather than on the management who are responsible 
for the failure to meet the standards of the Act.’’ 


In Associated Gas & Electric Co., 11 SEC 975, 1062 (1942), 
the Commission did not give the company an opportunity 
to comply only because ‘‘The registrant’s reorganization 
makes it clear that the registrant cannot and will not cor- 
rect the application and reports.’? The Commission ex- 
pressly stated that that was the only reason for not afford- 
ing the registrant such an opportunity : 


“¢ ... We appreciate that ordinarily the hardship of 
delisting falls at least as severely on the public in- 
vestors the Act is designed to protect as it does on 
the corporate management which is responsible for the 
deficiencies. We have in the past, therefore, always 
offered an opportunity to file correcting amendments 
to an application or report on file in lieu of entering 
an order delisting a security under Section 19(a) (2). 
Our delisting process has therefore become a means of 
correcting faulty statements.’? (Emphasis supplied). 


In the earlier cases to which the Commission evidently was 
referring in Associated Gas & Electric, supra, it expressly 
stated that the issuer failed to comply ‘‘even after the 
fact of non-compliance had been brought to its attention 
by us on several occasions’’. See, for example, Jumbo 
Extension Mining Co., 3 SEC 123, 125 (1938); Michigan- 
Utah Consolidated Mines Co., 3 SEC 126, 128 (1938); 
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Dolphin Paint & Varnish Co., 1 SEC 879, 880 (1936). In 
proceedings under Section 19(a)(2) the Commission, as it 
stated in Transamerica, 10 SEC 454, 462 (1941) has exer- 
cised its powers 


‘* _.. for remedial purposes only to bring about fair 
and truthful disclosure in public reports filed with 
this Commission of the material facts essential to an 
appraisal of the value of securities of Transamerica 
as a protection to the investor.’’ 


The Commission has never deprived investors of the pro- 
tection afforded them by registration unless it was not 
possible to obtain the disclosure required by statute.” 

This injury suffered by stockholders when the registra- 
tion of a company is withdrawn has led the foremost 
commentator in the field to term the remedy provided by 
Section 19(a)(2) as ‘‘Draconian’’. Professor Loss in his 
SECURITIES REGULATION (1951) states at page 515 
that: 


‘*Where management fails to comply with some pro- 
vision of the Act or the Commission’s rules—perhaps 
because it would just as soon be done with the obliga- 
tion of registration anyway—it makes little sense to 
visit the sin on the innocent security holders by de- 
priving them of an exchange market, not to mention 
the statutory advantages of registration.’’”” 

15 Even in a case where the company was unwilling to comply, the Com- 
mission has brought proceedings under Section 21(f) of the Act to compel 
the company to file corrected reports rather than to withdraw its registration. 
| See Securities and Exchange Commission vy. Atlas Tack Corp., 93 F. Supp. 
111 (D. Mass. 1950). 


16 The Commission has also given an opportanity to comply where the 
revocation of a broker’s registration was involved, Hughes v. Securities and 
Exchange Commission, 85 U.S. App. D.C. 56, 174 F. 2d 969 (1949), even 
though in such a case no injury to investors can result, and the Commission has 
the right unconditionally to revoke a broker’s registration for wilful viola- 
tions of the Act, Section 15b of the Exchange Act, 15 U.S.C, § 7801 


17 The expertise of Professor Loss has been the subject of the following 
comment by the Third Circuit: 


‘¢ [His extensive experience in this field gives his view importance * * *.”? 
First Trust ¢ Saving Bank v. Fidelity-Philadelphia Trust Co., 214 F. 2a 
320, 324 (3rd Cir. 1954). 


¢,*- 


Ae 
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B. The Commission’s Practice in Case of Attempted Voluntary 
Withdrawal of Registration by Companies and Its Legisla- 
tive Recommendations Establish the Injury to Investors 
Caused by Withdrawal 


(1) Applications for Voluntary Withdrawal 


Similarly, in cases where the management has sought 
voluntarily to withdraw from registration under Section 
12(d) of the Act, 15 U.S.C. § 781(d), the Commission has 
been solicitous for the protection of investors in such se- 
curities. Although the Commission has no power under 
Section 12(d), the applicable provision of the statute, to 
prevent a company from withdrawing its securities from 
registration, Allen Industries, Inc., 2 S.E.C. 14 (1937), it 
has used its power to impose conditions to make it difficult 
for companies to withdraw. 

In Shawmut Association, 15 SEC 1028, 1038 (1944), 
aff’d, 146 F. 2d 791 (1st Cir. 1945) the Commission con- 
ditioned its approval of the withdrawal of the association’s 
registration upon a favorable vote of its stockholders 
because 


‘“‘There are presented grave questions as to 
whether the proposed withdrawal of the trust shares 
would deprive the shareholders of substantial 
advantages... ”’ 


The Commission’s order provided that assent be obtained 
not only from holders of a majority of the shares but 
from a majority of the individual holders. In Torrington 
Company, 19 SEC 39, 51-52 (1945), where the Commission 
conditioned the withdrawal on terms similar as in 
Shawmut, supra, it explained the purpose of such a 
condition: 
‘¢ |... Withdrawal has an effect upon individual stock- 
holders which is not distributed among them in pro- 
portion to their stock holdings. Indeed, a large holder 
may have less concern than the smaller ones regarding 
the availability of public financial information, dis- 
closures in proxy statements, exchange prices and 
quotations, and the eligibility of his stock for col- 
lateralizing loans from brokers. At any rate the 
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smaller holders do not necessarily have less interest in 
these matters. It is therefore important to require a 
vote that may be accepted as expressing the views 
of a representative number of stockholders indi- 
vidually, and not merely a vote by shares, a majority 
of which may be owned by a few individuals.?? 


Thus, the impact of the order in this case must be measured 
by the fact that Kroy’s shares are widely held by over 8,000 
American shareholders and 1,500 Canadians. 


(2) The Commission’s Repeated Legislative Recommendations 


The Commission’s care not to withdraw registration 
unless absolutely necessary is evidently based on its recog- 
nition of the greater statutory protection afforded inves- 
tors in registered securities traded on an exchange. The 
Commission has repeatedly urged the Congress to eliminate 

this ‘‘double standard’’, and to extend the same protection 

also to investors in unregistered securities. The Chairman 
of the Commission, transmitting to the Congress in 1950, 
‘*‘A Proposal to Safeguard Investors in Unregistered 
Securities’’, stated as follows :® 


These protective provisions are contained in sec- 
tions 12, 13, 14, and 16 of the Securities Exchange Act 
and in parallel provisions of the Public Utility Holding 
Company Act and the Investment Company Act. As 
a result of the limited coverage of these provisions, 
a security which is not listed on a national securities 
exchange, unless it happens to be a registered public 
utility or investment company security, lacks these 
vital protective features. Commission surveys show 
that these unregistered securities are commonly 
bought and sold on the basis of information which 
is at best inadequate and sometimes misleading. 
Financial statements of the issuers of such securities 
are bare and uninformative; they lack much of the 
information needed for an informed appraisal of the 
issuer’s securities. Proxies are usually powers of 
attorney conferring blanket authority upon the 


18 The Chairman is quoting from an earlier letter of transmittal by a pre- 
vious Chairman of the Commission of a similar proposal. H.R. Doc. No. 
672, 79th Cong., 2nd sess. 
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soliciting persons, and the information to guide the 
security holder in the execution of the proxy instru- 
ment is withheld. The stockholder is provided with 
so little information that at times, when solicited for 
his proxy in connection with the election of directors, 
even the names of the nominees are not disclosed. 
Moreover, the stockholder has no way of knowing 
whether and to what extent corporate insiders are 
utilizing their inside information at his expense. 


The only provisions of the securities acts applicable 
to unregistered securities are those which outlaw 
fraudulent and manipulative practices. Within the 
limits of its manpower, the Commission has sought 
to carry out the statutory mandate with respect to 
unregistered securities. It has discovered, however, 
that in this as in other matters, correction is not as 
effective as prevention; that security holders are 
much more adequately protected when issuers and 
corporate insiders are under an obligation to supply 
information. 


The Commission has continued to press for elimination 
of this ‘‘double standard’’ of protection. See S. Rep. No. 
700, 85th Cong., 1st Sess. (1957), Report of the Securities 
and Exchange Commission on 8. 2054, 84th Cong., 2d Sess. 
(1956). See, also, S. 1168, 85th Cong., Ist Sess. (1957). 


C. The Petitioner Was Arbitrarily Denied an Opportunity to 
Comply Despite Its Agreement to Do So 

In this proceeding, Kroy was never afforded an oppor- 
tunity to comply with the Commission’s requirements. The 
action taken against Kroy was permanent and uncondi- 
tional. The Commission’s order gave the petitioner no 
opportunity to bring itself into compliance before the with- 
drawal would go into effect, as did the order in the Hol- 
lander case, supra, even though Kroy promised to 
comply (Op. 20). The Commission also rejected the 
form of order suggested by counsel for the Commission’s 
own Division of Corporation Finance (Arg. 71-72) and 
agreed to by Kroy (Op. 20). This order would have 
suspended Kroy’s registration for 12 months subject to the 
right of Kroy to apply for earlier termination of that order 
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upon compliance with the Commission’s requirements. Nor 
did Kroy have an opportunity to comply with the Com- 
mission’s requirements before these proceedings were in- 
stituted and the order therein issued. 

The Commission, in effect, rejected or ignored its own 
established principle that the protection of investors re- 
quires that registration must be maintained unless it is 
not possible to obtain compliance with the Act. It has with- 
drawn the registration of Kroy not because of an inability 
or unwillingness to comply with the Act. Its action is 
rather a disapproval of Kroy’s securities or a punitive 
measure against Kroy’s past management. The Commis- 
sion has disregarded the injuries unnecessarily inflicted 
upon Kroy’s stockholders, and has failed to act for the 
protection of investors. The Commission’s action is there- 
fore arbitrary. 

Of course the Commission has the power to apply the 
sanction of deregistration as an interim measure to assure 
compliance. Under the form of order suggested by its own 
counsel, it would have been sure that before the securities 
were readmitted to trading that full disclosure had been 
made. ‘The Commission properly exposed to the view of 
existing and potential investors in Kroy stock the deception 
practiced by Mr. Ciglen and his co-conspirators on Kroy. 

The Commission could and should require disclosure of 
these facts. In order to be satisfied that corrected filings 
reflect the facts adequately and truthfully, the Commission 
is of course entitled to access to the records of the company 
and to the cooperation of its officials even where the offices 
_and officials of that company are in a foreign country. 
However the Commission exceeded its functions and 
_ acted arbitrarily by adopting an order in absolute form 
withdrawing the shares of Kroy from registration, without 
_ leaving the door open for the shareholders to enjoy all the 
benefits of the Act and of the auction market upon the 
making of complete and full disclosure. Of course com- 
plete and full disclosure might not in fact have been ob- 
_ tained had Mr. Ciglen continued his connection with the 
company. The Commission might have been pardoned 
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skepticism and close examination of any statements filed by 
a company in which Mr. Ciglen retained influence. But 
where examination shows that the statements filed are 
truthful and complete, the Commission is under a duty to 
restore registration. Its failure to recognize this responsi- 
bility in its order and to leave the door open for full and 
adequate disclosure renders its action arbitrary and in 
excess of the statutory authority. 


D. The Order of Withdrawal Was Based on an Erroneous Con- 
struction of Section 19(a)(2) of the Securities Exchange Act 


Underlying the arbitrariness of the Commission’s action, 
however, is its erroneous interpretation of the law under 
which it operates. The basic error in the Commission’s 
position is that it has regarded registration on an exchange 
as a privilege which may be revoked for violations which 
have occurred. In its opinion (p. 21), it stated: 


“‘Use of the facilities of a national securities ex- 
change by an issuer is a privilege involving important 


responsibilities under the Act, including compliance 
with the reporting requirements. When those re- 
sponsibilities are abused, the integrity of the exchange 
market is vitiated. Congress has specified that when 
violations have occurred we may require the delisting 
of securities of the issuer if necessary or appropriate 
for the protection of investors. And in considering 
investors, regard must be had not only for existing 
‘stockholders of the issuer, but also for potential in- 
vestors.”’ 


The error in the Commission’s opinion is in the assump- 
tion that the Commission has power by the delisting to 
guard the ‘‘integrity’’ of the exchange market by revok- 
ing the ‘“‘privilege’’ of registration. It states that the privi- 
lege is one ‘‘involving important responsibilities under the 
Act, including compliance with the reporting require- 
ments.’’ ‘The error lies in these very words. The Comis- 
sion has no control of any responsibilities of issuers in con- 
nection with registration except ‘‘compliance with the 
reporting requirements.’’ Its responsibilities are solely to 
obtain compliance with those reporting requirements. 





26 


It may not use the withdrawal proceeding as a 
punitive sanction or a penalty ‘‘when violations have 
oceurred’’. The structure of the Act is clear. The 
Commission’s responsibilities with respect to registra- 
tion on an exchange are only to obtain disclosure. Under 
Section 12 of the Act, registration is obtained by filing an 
application with the exchange. The exchange and the ex- 
change alone has jurisdiction and power to decide whether 
the security should be requested. It is the exchange and 
the exchange alone which under Section 12(d) of the Act 
approves the security for registration. If the exchange 
certifies to the Commission that the security has been ap- 
proved the statute provides that ‘‘the registration shall be- 
come effective thirty days after the receipt of such certifi- 
-eation by the Commission or within such shorter period of 
time as the Commission may determine.’’ In other words, 
the Commission has no jurisdiction to refuse the registra- 
tion of a security which is approved and certified by the 
exchange. Its only power is to allow thirty days to pass 
after such certification before registration becomes effec- 
tive or to shorten the period. It is of course the Commis- 
_ sion’s responsibility to see to it that an appropriate regis- 
' tration statement is filed and that adequate disclosure and 

compliance with the reporting requirements is made. But 
the Commission has no power to deny registration to a 
company for any other reasons than ‘the failure to comply 
with the requirements set out in Section 12. The legisla- 
tive history of Section 12 makes this clear. The report of 
the Committee on Banking and Currency of the U. S. 
Senate, discussing Section 12, stated: 


‘No authority is given the Commission to refuse regis- 
tration for any reason other than failure to comply with 
the conditions authorized by this Act.’’ (S. Rep. No. 
792, 73rd Cong., 2d Sess., (1934) 


The legislative history makes it equally clear that it was 
not to be the Commission’s function to regulate the kind — 
of securities which should be admitted to trading on ex- 
changes or which should be withdrawn from trading on 
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exchanges except as incident to enforcing compliance with 
the reporting requirements of the statute. Its function in 
this respect is simply to assure that trading in securities 
on & national securities exchange be permitted only where 
there is a public file of accurate and current information 
regarding the issuer of such securities. The House Re- 
port on the Act reveals the theory upon which the dis- 
closure provisions of the Act are based to be: 


‘There cannot be honest markets without honest pub- 
licity. Manipulation and dishonest practices of the 
market place thrive upon mystery and secrecy. The 
disclosure of information materially important to in- 
vestors may not instantaneously be reflected in market 
value, but despite the intricacies of security values 
truth does find relatively quick acceptance on the mar- 
ket.’? H. R. Rep. No. 1383, 73rd Cong., 2d Sess. (1934), 
D. i. 


In other words, the Commission’s functions here, as 
under the Securities Act of 1933 are functions of requiring 
disclosure. This is reinforced by the fact that Section 26 
of the Act, 15 U.S. C. 78z, specifically provides that 


‘‘No action ... by the Commission . . . in the adminis- 
tration of this title shall be construed to mean that [it 

.] has in any way passed upon the merits of, or given 
approval to, ad oe or transaction or trans- 
actions therein. . 


Yet the present action is a specific disapproval of the se- 
curities of Kroy Oils as well as an implied approval of all 
other securities presently traded on exchanges as worthy 
of the ‘‘privilege involving important responsibilities under 
the Act.”’ 

The enforcement provisions of the Act can be no broader 
in scope than the affirmative requirements thereof. Since 
the purpose of the Act is to provide investors who buy 
shares of a company on a national securities exchange 
with specified information in the public records of the Com- 
mission, the function of the enforcement provisions is only 
to assure that such information is filed. 
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The statutory language itself makes it clear that the with- 
drawal provisions of Section 19(a) (2) are not to be used as 
a penalty or as a means for disapproving securities ‘‘when 
‘violations have oceurred’’ as the Commission stated in its 
opinion. ‘The language of the section reinforces the Com- 
mission’s decades-long construction, for Section 19(a) (2) 
specifically provides that the Commission’s power shall be 
exercised only if the issuer ‘‘has failed to comply’’ with the 
- Act or the Rules. The Commission’s power is thus merely 
a means of obtaining ‘‘compliance’’. Other sections of the 
Act, e.g., Section 19(a)(1) and 19(a) (3), which are parallel 
sections, give the Commission power where an exchange 
‘thas violated’’ provisions of the Act or the Rules or where 
a member ‘‘has violated’’ the Act or the Rules. Similarly, 
- injunctive and criminal proceedings against ‘‘violations’’ 
are provided in Sections 21(e) and 27. The contrasting 
language is significant of a purpose in Section 19(a)(2) to 
secure compliance and not deal with ‘‘violations’’. The 
difference between dealing with violations and compliance 
| appears also in Section 21 which in Subsection (e) gives 
the Commission injunctive power to deal with ‘‘violations’”’ 
and in Subsection (f) gives the Commission power to 
obtain a writ of mandamus ‘‘commanding any person to 
comply with the provisions of this Title... ’’ We have 
noted that on occasion the Commission has used its power 
under Section 21(f) to compel compliance with reporting 
requirements in order to avoid a withdrawal under Section 
19(a)(2) where the issuer was unwilling to comply. See 
SEC v. Atlas Tack Corporation, supra.” 


19 This difference in language between §19(a)(2) and §19(a)(1) and 
§ 19(a)(3) is not accidental. Section 18 of the House version of the Bill, 
H.R. 9329, 73rd Cong., 24 Sess. (1934), authorized the Commission ‘‘to * * * 
suspend, or withdraw the registration of a security in case of violation by the 
issuer.’? The Senate version, 8. 3420, gave the Commission the authority to 
suspend or withdraw ‘‘the registration of a security of an issuer who has 
failed to comply with the Act * * *.’? The Conference Report, H.R. Rep. No. 
1838, and the Act as finally passed accepted the Senate formulation, ‘‘ failed 
to comply’’. The Congress was forced to decide between these two versions, 
and its acceptance of the Senate formulation indicates that the Congress 
intended Section 19(a)(2) to have the limited purpose to enforce compliance. 
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The legislative history of Section 19(a)(2) also shows 
that this section was not designed to penalize violators of 
the Act or to disapprove their securities, but to enforce 
compliance with the provisions of the Act. In hearings 
before Senate Committee on Banking and Currency, Mr. 
Thomas Gardiner Corcoran of the RFC in explaining to 
the Committee Section 20 of S. 2693, which is in substance 
the same as Section 19 of the Act, stated: 


‘‘That is an enforcing provision to the effect that 
* * * if the issuer of a particular security will not 
comply with the Act, the Commission may force the 
exchange to strike the security from the list, just as 
the exchange now, for reasons, strikes the security 
from the list when the issuer will not comply with the 
regulations of the exchange.’’ Hearings before the 
Committee on Banking and Currency, U. 8S. Senate, on 
S. Res. 84, and S. Res. 56 and S. Res. 97, 73rd Cong., 
2d Sess. (1934), p. 6573. 


E. The Commission Erroneously Regarded Its Responsibilities 
to Potential Investors as Different From Those to Existing 
Investors 


The Commission does not of course contest the great 
injury that its withdrawal order imposed upon the 
thousands of shareholders of Kroy but says instead that 
‘fin considering investors regard must be had not only for 
existing stockholders of the issuer, but also for potential 
investors’’. Opinion, page 21. The Commission seems 
to be saying that potential investors in Kroy Oils will be 
protected by the denial of an auction market and the denial 
of the statutory protections. This can only have been a 
further evidence of misunderstanding by the Commission 
as to its powers For in such a case potential investors will, 
as the Chairman of the Commission stated to Congress 
(quoted supra, pp. 22-23), be forced to buy ‘‘on the basis of 
information which is at best inadequate and sometimes 
misleading’’. 

The only basis upon which the Commission’s quoted 
statement can be reconciled with its action is that it 
believes potential investors will be protected by having 
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obstacles placed in the way of their investing in Kroy 
shares. Thus, the Commission may have meant that if 
the Kroy shares were taken from a listed market and no 
information about them published with the Commission 
and the exchange, that it would be very difficult for in- 
-vestors to buy the shares if they felt so inclined. This 
has in fact been the result of the withdrawal. However, 
the investors will be ‘‘protected’’ by difficulty in buying 
securities only if their purchase of such securities be 
regarded as an injury to them. Plainly, the judgment as 
to whether investors should or should not purchase securi- 
ties and whether their funds will or will not be protected by 
investment in particular securities is a judgment which the 
Commission is prohibited by statute from making. The stat- 
‘ute authorizes neither approval nor disapproval. See sec- 
tion 26 of the Act, 15 U.S.C. § 78z quoted supra, p. 27. The 
Commission is required to obtain disclosure of the facts and 
‘then let investors decide for themselves whether to buy 
or not. The Commission’s supposed concern for potential 
investors in this case is a violation of the statutory scheme. 
It is a disapproval of Kroy shares for investment by poten- 
tial investors by the adoption of a measure which makes it 
difficult for investors to buy these shares. By seeking to 
prevent potential investors from buying the stock of Kroy 
and by depriving investors of full information and the 
' protections of an auction market, the Commission exceeded 
its statutory powers. 


F. Summary 


Section 19(a)(2) merely gives the Commission power to 
withdraw registration if for any reason the issuer has not 
' given the disclosure which the statute contemplates. The 
statute does not contemplate that the Commission engage, 
as here, in making character jadgments and determining 
| whether individuals or individual managements are worthy 
of exercising the privileges and important responsibilities 
' which the Commission feels are necessary to the ‘‘integrity 
of exchange markets’’. These are judgments which it is not 
the Commission’s function under the statute to make. The 
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Commission has no authority to tell investors that in cases 
where the Commission believes the management to be un- 
trustworthy, they must buy and sell securities only in an 
inferior market, the disadvantages of which have been 
eloquently set forth in the Commission’s own writings. 

It may be conceded, in fact petitioner here asserts, that 
Mr. Ciglen is a bad man and an untrustworthy man, that 
he has cheated the company and the investors who relied 
upon him. In such a case the Commission’s duty is to 
require disclosure. This duty it has performed as well 
as is possible in the light of the fact that Mr. Ciglen 
refused to appear and refused to present the full facts 
of his transaction. But when it makes the facts public 
and compels the company to disclose the facts in an 
appropriate forum, it has performed its sole function. 
Even had Mr. Ciglen continued his connection with the 
company, the Commission, detest him as it might, had no 
authority except to require him to disclose his wrongdoing 
in complete detail so as to give the shareholders an oppor- 
tunity by such action in the courts or otherwise as they 
might be advised to protect their rights. Indeed in the 
case of an untrustworthy manager the requirements im- 
posed by registration are a much more necessary protec- 
tion to the investor than in other cases. The Commission 
had no power to rub salt in the wounds of the injured in- 
vestors whose company had been defrauded by depriving 
the investors of future information, future disclosure, 
future protection and a future open market. Nor did it 
have the right to deprive future investors of the full dis- 
closure, the full protections, and the auction market and 
relegate them to making their purchases in the dark and 
without knowledge of any further depredations in which 
Mr. Ciglen might have engaged or be planning.” 





20 The Commission’s injury to the investors whom it is its duty to protect 
igs emphasized by the fact that it has refused to consider established facts of 
the most dramatic character showing that the management of the petitioner 
has divorced itself from Mr. Ciglen and is actively in opposition to him. This 
matter is the subject of a separate Petition to Review, No. 14251, in this 
Court and may be subject to consideration in a subsequent brief. 
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Il. PETITIONER’S STATEMENTS IN THE 8-K REPORT FOR MAY 
1956 WITH RESPECT TO THE CLAIMED EXEMPTION FROM 
REGISTRATION OF THE 1,500,000 SHARES AND WITH 
RESPECT TO THE OIL RESERVES WERE MADE IN GOOD 
FAITH. 


The Commission based its action withdrawing the regis- 
tration of Kroy on petitioner’s assumed bad faith in making 
the challenged statements in its 8-K Report for May 1956. 
In its opinion the Commission expressly states that ‘‘no 
' bona fide reliance on Rule 133’’, which makes certain dis- 
tribution of securities not subject to regulation because 
— **no sale’’ is involved, ‘‘was or could have been intended.”’ 
The Commission also implies that the statements as to oil 
reserve were not made in good faith because the engineer’s 
estimates relied on were not made for the purpose of 
filing with the SEC but rather for the ‘‘private informa- 
tion of Kroy’’. Neither of petitioner’s statements, how- 
ever, was made in bad faith. The unchallenged facts of the 
record show both statements were made only after consul- 
tation with an expert, in one instance a lawyer, in the other 
an engineer, and Kroy did not know, and was not charge- 
able with the knowledge that these statements were or might 
be false or misleading. 


A. The Commission Erred When it Found That Petitioner’s 
Claim That the 1,500,000 Shares Involved in the Coronet 
Transaction Were Not Subject to Registration Was Not 
Made in Good Faith 


The question of Kroy’s good faith when it claimed in 
its Report for May 1956 that the distribution to the Coro- 
net stockholders was not subject to registration can be 
jadged only by the knowledge Kroy had, or was chargeable 
with on the date the Report was filed, June 14, 1956. The 
fact that the shares were sold to the American public by 
Mr. ‘Ciglen and his associates beginning in July 1956 does 
not prove bad faith on Kroy’s part on June 14, 1956, even 
though in fact Mr. Ciglen’s later sales were legally subject 
to registration under the Securities Act of 1933.7 Kroy 


21 The effect of the Securities Act of 1933 is to require registration when a 
sale is made not only by a company but in certain cases also by a controlling 
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rather acted in good faith when it claimed that the 1,500,000 
shares of Kroy stock were not subject to registration be- 
cause: 


1. Kroy had a sufficient basis for its reliance on the 
applicability of Rule 133 to the original distribution to 
the Coronet stockholders 


2. Kroy neither knew or was chargeable with the knowl- 
edge of Mr. Ciglen’s future plans of distribution. 


(1) The Original Distribution. 


The Commission’s findings that Kroy did not and could 
not claim the exemption in good faith reliance on Rule 133 
is unsupported by the evidence and is clearly erroneous. 
Kroy did not rely on its own understanding of the 
Rule. Rule 133 is a complicated rule in a very involved 
field of American law. As a foreign corporation Kroy was 
well advised not to rely on such a Rule merely on its own 
reading thereof, or on the advice of its local counsel. Kroy 
quite properly sought the advice of American counsel, and 
based its claimed exemption on this advice. The opinion 
of American counsel was prepared by Francis J. Purcell, 
Esquire, a partner of the New York law firm of Townsend 
and Lewis, and is contained in a letter dated May 21, 1956, 
signed by ‘‘Townsend and Lewis’’ and addressed to Coro- 
net. It was in evidence before the Commission. (CX 32) 
Mr. Purcell, an expert in securities law and until recently 


shareholder such as Mr. Ciglen is assumed to be. The provisions from which 
this result follows are complex. Section 4(1) of the Act provides an exemp- 
tion only where no ‘‘issuer, underwriter or dealer’’ is involved. Section 2(11) 
of the Act defines an underwriter not only as one who buys for public dis- 
tribution from the company, but also one who buys from a person controlling 
the company. Thus the New York brokerage houses if they bought from 
Mr. Ciglen (assumed to be a controlling person) were underwriters and their 
sales to the public were subject to registration. 


22 The original distribution to the Coronet stockholders was, as we will 
show below, covered by the obvious import of the Rule’s language. See 
Point III, infra. Assuming, however, that the Commission’s interpretation of 
Rule 133 excluding this type of transaction from its coverage is correct, it 
cannot properly impute bad faith if another reasonable construction of the 
Rule is relied on. 
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in charge of the New York Regional Office of the SEC, ad- 
vised that the distribution of the shares to the Coronet 
stockholders came within the exemption provided by Rule 
133.2% On the basis of this legal advice, Kroy could and 
did in good faith rely on Rule 133 when it claimed its ex- 
emption in the 8-K Report of May 1956, filed June 14, 1956. 

The Commission in its opinion failed even to mention 
the fact that Kroy had acted on the advice of qualified 
counsel. This was error on the part of the Commission. 
It could not properly find lack of good faith without giving 
any consideration to such strong evidence of good faith as 
the opinion of Mr. Purcell which was one of the Commis- 
sion’s own exhibits (CX 32). It is hard to understand what 
more a corporation, especially a foreign corporation, is re- 
quired to do before it may rely on a complicated rule of 
an American administrative agency. 


(2) Kroy Is Not Chargeable at the Time It Filed Its Report With 
Knowledge of Mr. Ciglen’s Future Plans for Distribution. 

The Commission’s finding of lack of good faith on Kroy’s 
part is not, however, based simply upon the original dis- 
tribution of the shares to the Coronet stockholders. It 
found there was a pre-existing plan to use the Coronet 
stockholders as a conduit for distribution of part of the 
securities issued in that transaction to the American pub- 
lic, and held Kroy chargeable with knowledge of that plan. 
It did not say that Kroy had knowledge, merely that it was 
‘‘chargeable with knowledge’’ and such knowledge required 





23 He based his opinion on the factual representations made to him. He 
set out in his letter the facts as he assumed them to be. It is not clear 
whether Mr. Purcell knew who controlled Coronet, and that those in control 
had themselves negotiated the transaction. But it appears that he did not 
consider that to be determinative of the validity of the claimed exemption. 
If Mr. Purcell did know that those who controlled Coronet had negotiated 
this transaction, he did not regard this fact as important enough to state in 
his factual assumptions. If he did not know these facts and had considered 
such knowledge as necessary to formulate his opinion, he, as the competent 
attorney that he is, would have inquired as to who controlled Coronet before 
giving his advice. 

Mr. Purcell’s opinion was supplemented by a brief opinion of M. Mac 
Schwebel, Esquire, Kroy’s regular American counsel at that time (CX 32). 








a a: oe 





35 


it to register the shares. (Op. 9) If on June 14, 1956, the 
date the 8-K Report here in question was filed, Kroy knew 
or was chargeable with knowledge of the fact that its con- 
trolling shareholder was going to sell part (650,000) of the 
1,500,000 Kroy shares on the American market, it may for 
present purposes be assumed that it could not in good faith 
claim that the part of this issue sold in the United States 
was exempt from registration. 

But there is no evidence in the record upon which a find- 
ing that Kroy did have such knowledge or was chargeable 
with such knowledge could be based. 

The entire Coronet transaction was negotiated by Mr. 
Ciglen. Kroy gave him a free rein in this matter and en- 
trusted him fully with execution of the agreement. The 
external appearances gave no reason to the Board of Di- 
rectors of Kroy to suspect Ciglen of double dealing. The 
transaction appeared to be made with an independent com- 
pany, the president of which seemed to be a man of sub- 
stance. Ciglen did not appear to have any interest in the 
seller but rather to be acting as Kroy’s counsel and a sub- 
stantial stockholder interested only in Kroy’s welfare. Ac- 
cordingly, Kroy could reasonably assume that if Mr. Ciglen 
had, or knew of, any plans which would require that the 
issue be registered that he would so inform Kroy. There 
is nothing to indicate that he did so inform Kroy. 
In fact the evidence which the Commission adduced in its 
hearing and accepted in its opinion is almost conclusively 
to the contrary. The Commission’s thesis, which we accept, 
is that Mr. Ciglen was a faithless fiduciary, that without 
advising his principal and client Kroy he obtained the 
Coronet properties for cash and sold them to Kroy for 
stock representing a handsome profit to be realized from 
the sale of that stock. The basis of the scheme was a 
fraudulent concealment of the terms and objectives of the 
conspiracy from Kroy. Kroy was the victim Ciglen 
cheated. There is no basis for charging the victim with 
knowledge of the fraud perpetrated on it. The knowledge 
of an agent who is engaged in an attempt to defraud his 
principal will not be imputed to the principal. See Ameri- 
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can National Bank v. Miller, 229 US. 517, (1913); 
'American Surety Co. v. Pauly, 170 U.S. 133, (1898); 
United States v. Rippetoe, 178 F. 2d 735, 737 (1949) ; And- 
-erson v. General American Life Ins. Co., 141 F. 2d 898, 
908 (1944); Maryland Casualty Co. v. Tulsa Industrial 
Loan and Inv. Co., 83 F. 2d 14, 16 (1936). See, also, 
Fletcher, Cyclopedia Corporations, § 819 (1947); Restate- 
ment of Agency §282(1). The evidence does not show 
that any other officer, director, or agent of Kroy knew of 
the plans for the future distribution of the shares.* Kroy 
no more knew of the plans to sell the stock than it knew 
of the exorbitant price exacted from it. Its ignorance was 
' @ necessary precondition of the fraud practiced on it, and 
it was not chargeable with knowledge. 

Only the finding of bad faith on the part of Kroy could 
' possibly support the Commission’s action. The mere fact 
that Kroy and its American counsel may have made an 
honest mistake as to the scope of Rule 133 will not suffice, 
and so the Commission itself seems to recognize. Else 
why its statement that no bona fide reliance on Rule 133 was 


or could have been intended? Since the finding of bad 
- faith is without basis, the Commission’s order cannot be 
supported. 


 B. The Statement as to Oil Reserves Was Filed in Good Faith, 
Even If Erroneous 


The Commission found that the proven reserves acquired 
by Kroy from Coronet could not reasonably be estimated 
— In excess of 2,620,000 barrels as of May 17, 1956, and that 
' the representations contained in Kroy’s 8-K Report for 
May, 1956, placing the reserves at 7,348,100 barrels were 
' false and misleading. The Commission based this finding 
on the testimony of its expert witness, Mr. Tell White, 

given in the hearings in December 5, 1956. The oil reserve 
- estimates in Kroy’s 8-K Report for May 1956 were part 
of a report prepared for Kroy by Mr. David Dooley of 


24Mr. Jack A. Gilbert, who appears also to have participated in this 
scheme, did not become a director of Kroy until August 10, 1956, after the 
events here in question had already taken place (Tr. 609-11). 
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Dooley Engineering Company, also an expert in this field. 
During the course of the proceedings before the Commis- 
sion, Kroy, without admitting that Mr. Dooley’s estimates 
as to the oil reserves were in fact false or misleading, 
agreed to accept the estimates of Mr. White, the Com- 
mission’s expert, and file amended reports in accordance 
therewith (Tr. 2751). The Commission did not accept 
Kroy’s offer of compliance during the hearing.” 

Prior to the institution of these proceedings a member 
of the Commission’s staff wrote a letter, dated July 20, 
1956, to an associate in the New York law firm of M. Mae 
Schwebel, then one of American counsel for Kroy, 
challenging the estimates contained in the Dooley report 
as misleading and asking for supplemental information 
upon which an estimate of the reserves could be based. 
The Kroy management concededly was never notified of 
the contents of this letter, and so never had an oppor- 
tunity to comply with the requests made therein. Kroy, 
through no fault of its own, could not bring itself in com- 
pliance before these proceedings began. Thereafter, as 
heretofore stated, its offers to comply were refused. 

The SEC in its opinion did not challenge Dooley’s in- 
dependence, nor did it challenge his qualifications. It 
merely stated that his estimates were too high and that 
the estimates of its own employee expert were correct 
and more in accord with the secret price Ciglen paid for 
the property (Op. 19). We do not here challenge the 
Commission’s conclusion except to the extent it seeks to 
imply bad faith on Kroy’s part. The Commission in its 
opinion challenged the use of the Dooley report on the 
ground that it was prepared by Mr. Dooley for the private 
information of Kroy as to the oil possibilities in the 
Coronet properties and was not intended for filing with 
the SEC. (Op. 19). This assumes the curious conclusion 
that information properly presented to a corporate man- 
agement for its business guidance may not be fit to disclose 


25 Such amended reports were in fact filed in December 1957 before Kroy’s 
petition dated December 7, 1957, to revoke the Commission’s order of April 
8, 1957, was filed. 
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to the owners of the company’s shares. For all present 
purposes, however, we accept the Commission’s view. We 
do not, however, accept the implication that if Mr. Dooley 
had known that the report was to be filed with the SEC 
it would have contained lower estimates. Mr. Dooley 
' testified, specifically, that while the form of the report 
' might have been different if he had prepared it for filing 
' with the SEC, ‘‘I believe I would have predicted the same 
' reserves for a report to be submitted to the SEC.”’ (Tr. 
1912-1913) Consequently no adverse inference as to the 
filing of Mr. Dooley’s estimated reserves can be drawn 
from the fact that Mr. Dooley did not know that his report 
would be filed with the SEC. 

There is nothing to indicate that the Dooley report was 
not filed by Kroy in good faith reliance on the judgment 
of a qualified expert. Absent a misrepresentation of the 
_ oil reserves persisted in on Kroy’s part, the Commission’s 
- refusal to accept petitioner’s proffered compliance was 
unreasonable, and Commission cannot base its action with- 


_ drawing Kroy’s registration on the statements contained 
_ in the 8-K report for May 1956. 

Tt is thus clear that Kroy’s May 1956 8-K report attacked 
by the Commission was filed in good faith even if it be con- 
ceded to be in error, and thus presented no basis for the 
application of the sanctions of withdrawal of registration. 


Ill, THE COMMISSION ERRED WHEN IT HELD THAT THE 
DISTRIBUTION OF KROY SHARES TO THE CORONET 
STOCKHOLDERS WAS SUBJECT TO REGISTRATION UNDER 
THE SECURITIES ACT OF 1933, 

For over twenty years in one form or another the Com- 
mission has had a rule or administrative practice to the 
effect that the normal sale of assets, merger or consolida- 
tion consummated after a vote of stockholders does not in- 
volve a sale of securities requiring registration under the 
Securities Act of 1933. Sec. Act Rel. 3728 (1956) This is 
in short referred to as the ‘‘no sale’’ theory. It is now 
and at all relevant times has been incorporated in a specific 
rule of the Commission, Rule 133, 17 C.F.R. § 230.133, 
known as the ‘‘no sale’’ rule. 
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The Commission in its opinion subject to review here for 
the first time in the twenty-odd year history of the rule 
held it inapplicable where the persons negotiating a sale 
of assets, merger or consolidation have sufficient control 
of the voting stock to make a vote of the stockholders a 
‘¢formality’’. 

Concededly if the Commission’s newly announced view of 
Rule 133 is accepted the facts of the Coronet transaction 
would exclude it from the coverage of Rule 133. 


A. The Language of the Rule Covers the Coronet Transaction 


There is no warrant, however, in the language of the 
Rule for this interpretation, which the Commission made 
for the first time in this proceeding. The Rule is clear. 
It reads as follows: 


‘‘Rule 133. Definition, for purposes of Section 5, of 
‘sale’, ‘offer to sell’, and ‘offer for sale’.—For pur- 
poses only of Section 5 of the Act no ‘sale’, ‘of- 
fer’, ‘offer to sell’, or ‘offer for sale’ shall be 
deemed to be involved so far as the stockholders of 
a corporation are concerned where, pursuant to statu- 
tory provisions im the State of incorporation or pro- 
visions contained im the certificate of incorporation, 
there is submitted to the vote of such stockholders, a 
plan or agreement for a statutory merger or consolida- 
tion or reclassification of securities, or a proposal for 
the transfer of assets of such corporation to another 
person in consideration of the issuance of securities of 
such other person or voting stock of a corporation 
which is in control, as defined in Section 368(c) of the 
Internal Revenue Code of 1954, of such other person, 
under such circumstances that the vote of a required 


26Mr. Ciglen as General Counsel of Kroy having been informed of 
Kroy’s need for additional oil-producing land and its lack of sufficient cash 
to purchase such land arranged a deal whereby Kroy could buy such land for 
shares of its stock, As the landowners would not accept the Kroy stock, Ciglen 
and two others associated with him in the matter, Black and Myerson, them- 
selves put up the cash with which Coronet could buy the land and sell it for 
Kroy for such shares. Ciglen, Black and Myerson apparently received in 
return for their cash the 1,500,000 shares of Kroy stock. Coronet was a 
corporation apparently fully controlled by these men and used by them to 
accomplish this purpose. 
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favorable majority (1) will operate to authorize the 
proposed transaction so far as concerns the corpora- 
tion whose stockholders are voting (except for the tak- 
ing of action by the directors of the corporation in- 
volved and for compliance with such statutory provi- 
sions as the filing of the plan or agreement with the 
appropriate State authority), and (2) will bind all 
stockholders of such corporation except to the extent 
that dissenting stockholders may be entitled, under 
statutory provisions or provisions contained in the 
certificate of incorporation, to receive the appraised or 
fair value of their holdings.’’ (emphasis supplied) 


It will be noted that the Rule speaks simply of ‘‘stock- 
holders’’. There is nothing which could reasonably be con- 
strued as requiring that the vote of the stockholders be 
more than a ‘‘formality’’ or indicating that corporations 
controlled by one or a few persons who participate in the 
- negotiations of such transactions as mergers or transfers 
of assets are not within the scope of the Rule. 


B. The Previous Twenty Years of the Commission’s Own Con- 
sistent Administrative Interpretation Covers the Coronet 
Transaction 

For over twenty years the Commission had in its ad- 
ministrative interpretations consistently followed the con- 
trary view. The leading case in which the Commission 
successfully urged on the courts its no sale rule was 

a ease of a consolidation with a 99% controlled com- 

pany where if ever the vote was a pure formality. See 

National Supply Co. v. Leland Stanford Jr. University, 

134 F. 2d 190 (9th Cir. 1943). Its previous interpretations 

were in accord with the language of the Rule and entitled 

to great weight. SEC v. Associated Gas & Electric Co., 

99 F. 2d 795 (2nd Cir. 1938). The files of the Commission 

undoubtedly contain hundreds of letters confirming the 

Commission’s view that Rule 133 or its predecessors ap- 

plied, without regard to whether the required shareholders 

vote was a mere ‘‘formality’’. Many of those letters must 
show on their face that the transactions involved contem- 
plated a mere formality and that the required votes were 
in the hands of a small group. Certainly this history was 
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well known to Kroy’s counsel, Mr. Purcell, for he had been 
in charge of the Commission’s office in New York. His 
opinion given without limitations is, we submit, further 
convincing evidence that in May 1956 the rule meant what 
it said and what it had been construed to mean consistently 
for twenty years prior thereto. It did not in May 1956 
have the contrary gloss announced by the Commission 
almost a year later on April 8, 1957, in its opinion here 
under review. 

Further, the construction of twenty years had been pub- 
licly reaffirmed only three weeks before the decision in the 
instant case and long after the transactions complained of. 
On October 2, 1956, the Commission announced a proposal 
to repeal Rule 133. S.E.C. Act. Rel. 3698 (1956) The 
proposed change would have eliminated the exemption 
provided by this Rule, although undoubtedly not retro- 
actively to illegitimize the Coronet transaction com- 
pleted some months previously. Public hearings on the 
proposed changes were held January 17, 1957, at which 
the financial bar almost unanimously opposed the change 
on the ground that the Rule represented fwenty 
years of consistent administrative interpretation of a fun- 
damental character and should be repealed only by legis- 
lative action. Bowing to these protests, on March 15, 1957, 
the Commission decided to defer action on this proposal 
and to allow Rule 133 to remain in effect. On the same 
day it released a letter which its Chairman had written to 
the Committee on Administrative Law of the Association 
of the Bar of the City of New York. Sec. Act. Rel. 3762 
(1957). In this letter the Chairman of the Commission ex- 
pressed his concern at the indications of what he deemed 
widespread evasion of the registration requirements of 
Section 5 of the Securities Act, 15 U.S.C. 77e. The letter 
goes on to say: 

‘‘Tt has been even more disturbing to discover that our 
enforcement activities have been frustrated and ob- 
structed by one of our own interpretive rules, in re- 
lance upon which a tremendous volume of securities 
has been distributed to the public without registration, 
particularly when there exists in our minds grave 
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doubts as to the basic legal premises upon which the 
‘no sale’ rule purported to be based in the first in- 
stance. Under the ‘no sale’ rule many merger trans- 
actions ostensibly exempt have in fact been consum- 
mated in order to ‘free up’ large blocks of stock of the 
surviving corporation for distribution to the public 
without registration.’’ 


The Commission here reaffirmed its twenty year old view 
that Rule 133 permits precisely the kind of transaction in- 
volved in this case. Yet only three weeks later for pur- 
poses of this case the Commission interpreted the Rule as 
not permitting transactions of this kind. The Commis- 
sion’s earlier position expressed in the letter released on 
March 15, 1957, was based on a correct and consistent 
twenty year old interpretation of the Rule; its later ‘‘inter- 
pretation’’ of the Rule was improper. 

The Commission since it did not repeal its rule was bound 
by it in all its decisions while the rule remained in effect. 
Service v. Dulles, 354 U.S. 363, 77 S. Ct. 1152 (1957). 


Iv. THE COMMISSION ERRED IN HOLDING THAT EROY OILS 
WAS SUBJECT TO A CONTINGENT LIABILITY REQUIRED 
TO BE DISCLOSED. 


Although no such charge was made in the Commission’s 
order for hearing (Doc. No. 433), its opinion contained a 
statement that the distribution of the million and a half 
Kroy shares issued in the Coronet transaction ‘‘created a 
contingent liability against . . . Kroy to purchasers pur- 
suant to Section 12(1) of the Securities Act which should 
have been disclosed in the reports filed with us.’? This 
finding is without basis. 


(1) The facts recited in the Commission’s opinion 
established clearly that no liability existed against Kroy. 
Section i12(1) of the Securities Act of 1933, 15 U.S.C. 
§ 771(1), imposes a liability only to the immediate pur- 
chaser. The language of the statute is clear. Section 
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12(1) imposes liability only ‘‘to the person purchasing 
such security from him.’’** 

Where Congress has seen fit to impose liability on 
others than the immediate seller, it has so provided in 
express terms. Section 11 of this Act, 15 U.S.C. § 77k, 
creates a liability for false and misleading statements con- 
tained in registration statements. This liability runs in 
favor of ‘‘any person acquiring such security.’’ Thus 
under Section 11 persons purchasing from one under- 
writer may sue another or the company or its directors 
and special provisions are made to limit liability of each 
underwriter, § 11(e), and for contribution between per- 
sons held liable, § 11(f).% The statute is plain that lia- 
bility under Section 12(1) asserted by the Commission 
runs only to the immediate purchaser.”** 

The only person purchasing securities from Kroy was 
Coronet Development Corporation. The Commission does 
not contend that Kroy had any liability to Coronet. 
It is specifically concerned only with liability to members 
of theAmerican public. Such members of the American 


public bought the shares, not from Kroy, nor even from 
Coronet, The shares went from Kroy to Coronet, to the 
shareholders of Coronet, then to various Canadians or 
Europeans (assumed to be associates of Ciglen and re- 


27 Section 12(1) reads in pertinent part: 
Any person who— 


(1) sells a security in violation of section 5 of this title shall be liable 
to the person purchasing such security from him, * * *. 


28 Thus a note in 33 Columbia Law Rev. 1220, at 1228 n. 77, states: 


**Unlike the provisions concerning defects in a registration statement 
[§11(a) ...], $12... gives an action only to the immediate pur- 
chaser from an issuer, underwriter or dealer.’’ 


28a Under Section 12, ‘‘The buyer can sue only his immediate seller .. .’’ 
(Emphasis in original). Loss, SzcuRITIES REGULATION, p. 991. Professor Loss 
notes one exception. Under Section 15 of the Securities Act, 15 U.S.C. § 770, 
a& person controlling another person liable under Section 12 of this Act is 
jointly liable with him if he had knowledge of or had reason to know of the 
facts giving rise to the liability of the controlled person. That Congress 
thought it necessary to add Section 15 reinforces the conclusion that the 
provision of Section 12(1) imposes a liability only on the immediate seller 
and not 2 predecessor in title. 
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ferred to in the Commission’s opinion as subunderwriters) 
then to two American securities firms, ‘‘Rothschild and 
DeVroedt’’ and then only to the American public. The 
American purchasers in such transactions, if, as appears, 
they were violations of the Act, could have imposed lia- 
bility upon these two firms, Rothschild and DeVroedt and 
only upon them. They could not penetrate through the 
long chain of mesne transaction to press claims against 
Kroy. For none of them was a ‘‘person purchasing such 
a security from’’ Kroy as Section 12(1) requires. 


(2) The only report complained of in the proceedings 
against Kroy was the current report on Form 8-K cover- 
ing the month of May 1956, reporting mainly the issuance 
of the million and a half shares on May 17, 1956 in the 
Coronet transaction. This report was signed on June 6, 
1956 and was filed on June 14, 1956. 

At the time that the report was filed and required to 
be filed, the distribution which the Commission complains 
of had not taken place. The Commission’s own opinion 


(Op. 9) recites that the distribution complained of took 
place ‘‘Commencing in July 1956’’. Therefore, neither 
the distribution nor the assumed contingent liability could 
have been reported in the only filing complained of in 
the Commission’s opinion. 


(3) The form for current reports does not require any 
financial statements of Kroy and did not require any state- 
ment of a contingent liability, if any existed.” 


29 None of the specified events requiring the filing of Form 8-K is the 
creation of a contingent liability. The information requires a current re- 
port on Form 8-K to be filed only on occurrence of specified events, which 
do not include the arising of any contingent liability. (Doc. No. 434) 
Inter alia, reports are required on such matters as changes in control of 
the company, acquisition or distribution of substantial assets, material legal 
proceedings pending, changes in securities or their protection, defaults, in- 
crease or decrease in the amount of securities outstanding, options, revalua- 
tion of assets, etc. The form under no circumstances requires financial state- 
ments of the registrant company. In certain instances, it requires statements 
of other companies whose business has been acquired by the registrant but 
never of the registrant itself. 
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(4) Not only was there no contingent liability but if 
the matter had relevance at any time it no longer has any. 
For, as the Commission knows, the one-year period of the 
statute of limitations under Section 13 of the Act (15 
U.S.C. § 77m), has now run and no suits have been 
brought. There is no legal basis for the Commission’s 
finding that Kroy was subject to a contingent liability under 
Section 12(1) of the Securities Act of 1933. 


CONCLUSION 


The order of April 8, 1957, insofar as it withdraws the 
registration of the capital stock of Kroy Oils Limited should 
be set aside. 


Respectfully submitted, 


Muron V. Freeman 
Arnold, Fortas & Porter 
1229-19th Street, N. W. 
Washington 6, D. C. 


Counsel for Petitioner 
W. D. Diczrm, Esquire 
Sanford, Dickie & Oughton 
Lancaster Building 
Calgary, Alberta, Canada 


Of Counsel 
December, 1957 
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STATEMENT OF THE QUESTIONS PRESENTED 
1 


Did the Securities and Exchange Commission abuse its 
discretion in withdrawing the registration of petitioner’s secu- 
rities from the American Stock Exchange? 


2 
Did the Commission fail to follow appropriate legal stand- 
ards in withdrawing the registration of petitioner’s securities 
from the American Stock Exchange? 


3 


Did the Commission exceed its jurisdiction by considering 
whether petitioner’s shares had been sold without registration 


under the Securities Act of 1933? 

The Commission takes the position that this question may 
not be raised on this appeal in the light of the provisions of 
Section 25 (a) of the Securities Exchange Act of 1934 that no 
objection to an order of the Commission shall be considered 
by the reviewing court unless the objection has first been urged 
before the Commission. 

4 


Were securities issued by petitioner under the circumstances 
of this case subject to the registration requirements of the Se- 
curities Act of 1933? 

5 


Did the distribution of petitioner’s unregistered shares create 
a contingent liability against petitioner pursuant to Section 12 
(1) of the Securities Act which should have been disclosed in 
the reports filed with the Commission? 


(T) 
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The statement of questions presented was stipulated by the 
parties on October 22, 1957, and is set forth in petitioners brief. 
Petitioner has not referred to the third question in its brief; 
therefore, we do not discuss it. 


(iz) 





INDEX 


Statement of the questions presented 
Counterstatement of the case 
Statute involved. 


I. In view of this Commission’s findings of violations of the 
reporting requirements of the Securities Exchange Act by 
the petitioner at the very time large quantities of its un- 
registered stock were being sold through high pressure 
methods to American investors, the Commission clearly 
acted within its power and in full compliance with statutory 
standards in withdrawing the registration of petitioner’s 
shares on the American stock exchange 

Il, The securities issued by petitioner were subject to the registra- 
tion requirements of the Securities Act of 1933 and peti- 
tioner should have reported a contingent liability resulting 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13920 


Kroy Ors, LIMITED, PETITIONER 
v. 


SECURITIES AND EXCHANGE COMMISSION, RESPONDENT 


BRIEF FOR THE SECURITIES AND EXCHANGE COMMISSION, 
RESPONDENT 


PETITION FOR REVIHW OF AN ORDER OF THE SECURITIES AND 
EXCHANGH COMMISSION 


COUNTERSTATEMENT OF THE CASE 


Petitioner, an Alberta corporation, seeks reversal of an order 
of the Securities and Exchange Commission entered pursuant 
to Section 19 (a) (2) of the Securities Exchange Act of 1934, 
15 U.S. C. 78s (a) (2), whereby the registration of petitioner’s 
capital stock on the American Stock Exchange (“Exchange’’) 
was withdrawn. The same order also withdrew the registration 
on the Exchange of Great Sweet Grass Oils Ltd. (“Sweet 
Grass”), which the Commission found was a company con- 
trolling petitioner (Op. 4, 22-23; R. 5514, 5532-5533).2 On 
the basis of extensive hearings the Commission concluded that 
these corporations had failed to comply with provisions of 


7«R, ——” refers to the record pages certified to this court. Up to R. 
3230, these were identical to the pages of the typewritten transcript of the 
stenographer’s minutes referred to by petitioner. To be consistent with 
petitioner, we make a parallel reference (“Op. ”) to Securities Ex- 
change Act Release No. 5483, containing the Commission’s opinion and the 
order appealed from herein. 

(1) 





2 


Section 13 of the Securities Exchange Act, 11 U. S. C. 78m, 
relating to the filing of current and annual reports by corpora- 
tions with securities registered on a national securities ex- 
change and that withdrawal of the registration of their securi- 
ties, thus precluding trading therein on the Exchange, was 
necessary and appropriate for the protection of investors. Sub- 
sequent to the filing of petitioner’s brief in this case this Court 
- affirmed the Commission’s determination with respect to Sweet 
Grass, stating in a per curiam opinion with regard to the Com- 
mission’s proceeding: 

“We find no error.” * 

It is the Commission’s position that the legal issues herein 
are identical to those decided by this Court in the Sweet Grass 
case * and that there is no issue not foreclosed by the decision 
except possibly as to the Commission’s alleged abuse of dis- 
cretion in withdrawing petitioner’ registration on the American 
Stock Exchange as distinguished from that of its affiliate Sweet 

Grass. 

In its opinion the Commission stated that “the two com- 
panies filed reports with us which contained false and mislead- 
ing statements concerning the oil and gas reserves in their 
properties and the applicability of the registration require- 
ments of the Securities Act to the issuance and distribution of 
their securities. Such misinformation was widely circulated 
in this country in investment advisory publications and in 
sales literature, and investors purchased in reliance thereon.” 
(Op. 20; R. 5530.) The Commission found that while these 
misleading reports were on file, there were being distributed to 
American investors late in 1955 and early in 1956 by four 
New York City broker-dealers, referred to in the record as 


* Great Sweet Grass Oils Ltd. v. SEC, —— App. D. C. —— No. 13921. 

*The Statement of the Questions Presented, appearing on the facing 
page hereof, was stipulated to as a result of conferences between the attor- 
neys for the Commission, for Sweet Grass and for petitioner looking toward 
a pre-hearing conference in this Court. The issues here are framed in 
substantially identical language to that used in the agreed statements in 
the Sweet Grass case, except that in the Sweet Grass case there was the 
additional issue raised as to whether the Commission’s findings were sup- 
ported by substantial evidence. 
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“boiler rooms” (R. 25)* over 2,700,000 shares of Sweet Grass 
capital stock for over $12,000,000, without any registration of 
this stock under the Securities Act of 1933. A few months 
later two of these boiler rooms distributed 1,210,700 shares of 
the capital stock of petitioner for about $3,035,000, also with- 
out registration under the Securities Act (Op. 9; R. 5519): 
These distributions were made “over-the-counter,” i. e., not 
on the Exchange. Registration of the stock of petitioner and 
of Sweet Grass under the Securities Act of 1933 would have 
called for complete disclosure of all material facts relating to 
these companies and their securities prior to the offerings to 
the public.’ 

The Commission found that the distribution of these shares 
without registration was in violation of Section 5 of the Se- 
curities Act of 1933 and had been effected as part of a scheme 
by one Samuel Ciglen, who controlled both petitioner and 
Sweet Grass, and was general counsel of both companies, as 
well as being a director and subsequently president of Sweet 
Grass (Op. 4-5; R. 5514-5515). 


Ciglen and his associate, Morris Black, treasurer of peti- 
tioner, controlled Torny Financial Corporation (“Torny’’), a 
Toronto underwriting house. Purchases of the stock of both 


““This is the colloquial term used in the securities field to describe the 
premises from which the high pressure telephone solicitation is conducted. 
Normally, in a ‘boiler room’ operation each telephone salesman will be 
equipped with two telephones, so that a constant continuity of calls may be 
maintained without any loss of time. It is a frequent practice to use s0- 
called sequence calls, i. e., a number of calls are placed simultaneously with 
the long distance telephone operator with instructions to place the calls in 
the order given, so no time will be wasted in picking up the next call.” 
Timbers and Pollack, Extradition from Canada to the United States for 
Securities Fraud: Frustration of the National Policies of Both Countries, 24 
Fordham L. Rev. 301, fn. 16 (1955). 

*The sale of petitioner’s securities during this period includes sales in 
the United States of 650,700 shares from the “Coronet” transaction (see 
p. 5infra) for $1,650,000 and 560,000 shares owned by petitioners’ controlling 
stockholder, Samuel Ciglen, for $1,385,000. 

*“The essential purpose of the statute [Securities Act of 1933] is to 
protect investors by requiring publication of certain information concerning 
securities before offered for sale.” A.C. Frost v. Coeur d’ Alene Mines Corp., 
312 U. 8. 38, 40 (1941). 

The information required to be filed in a registration statement under 
the Act is set forth in forms of the Commission in accordance with Sched- 
ule A to that Act, 15 U. S. C. 77aa. 
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companies were being made on the Exchange for Torny’s ac- 
count in very substantial amounts during the very period that 
the over-the-counter distributions referred to above were be- 
ing made.’ The effect of this, as the Commission noted with 
respect to Sweet Grass, was “to maintain or raise the price on 
the Exchange and facilitate the over-the-counter distribution 
at such price” (Op. 7; R. 5517). This result is necessarily ap- 
plicable also to petitioner’s securities. That the price received 
had little relation to the underlying assets represented by these 
- stocks is indicated by the Commission’s finding that about $8,- 
000,000 of the sums received for stock of Sweet Grass financed 
an acquisition costing about $2,000,000—profits of more than 
~ $5,000,000 being retained by Ciglen and the others through 
whom the distributions were effected, after deducting brokers’ 
commissions (Op. 7-8; R. 5517-5518)—and that $3,700,000 
received for stock of petitioner represented assets costing $2,- 
200,000 (Op. 9; R. 5519). 

In the distribution of certain of the securities of both peti- 
tioner and Sweet Grass an attempt was made to utilize an 
interpretative rule of the Commission whereby, for purposes 
of registration under the Securities Act of 1933, “no sale” of 
- @ security is considered to be involved “so far as the stock- 
- holders of a corporation are concerned” where they receive 
stock of another corporation in connection with certain mer- 
gers or transfers of the assets of their own corporation. In 
affirming the Commission’s order this Court in the Sweet Grass 
case must have agreed with the Commission that this rule 
was not intended to and does not exempt transactions in which 
further distribution of the securities to the general public is 
contemplated. However, lawyers were found who gave their 
opinions, whether based on inadequate knowledge of the facts 


* Between August 2, 1956, and October 4, 1956, Torny purchased nearly 80,- 
000 shares of petitioners’ stock on the Exchange at an average price of ap- 
proximately $2.25 per share (R. 3479-3500). 

*In this case the New York broker-dealers involved received 15% of the 
selling price. See e. g. R. 3830-3831. This is to be compared with com- 
missions not in excess of approximately 244% which would have been re- 
ceived by exchange members had the sales been on the Exchange. Had 
these large quantities of stock been sold on the Exchange it presumably 
would have substantially decreased the price. 
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or otherwise, that the particular shares of capital stock of peti- 
tioner and Sweet Grass that were being unloaded on the 
American market did not have to be registered because they 
had been received pursuant to the “no sale” rule. 

The alleged basis for application of the “no sale” rule relied 
upon fictions, as is apparent from the “Coronet” transaction. 
Coronet Development Corporation (“Coronet”) had been 8 
dormant company, its few outstanding shares being held by 
Sidney A. Chalu, an officer and later director of Sweet Grass, 
and John A. Hext, later managing director of both Sweet 
Grass and petitioner and currently petitioner’s president. In 
early 1956 Ciglen paid $5,000 for the company and pursuant 
to his instructions its authorized capitalization was increased 
to 3,000,000 shares. Ciglen installed one Michael Myerson 
as president, and 1,500,000 shares of Coronet stock were issued 
to 16 nominees who paid nothing for such shares® (Op. 9; 
R. 5519). 

Hext, acting for petitioner, then “negotiated” with Myerson 
for the transfer to the petitioner of oi] properties which were 
not even owned by Coronet at the time (R. 3140). In almost 
contemporaneous transactions Coronet acquired title to oil 
properties in Oklahoma and Louisiana for about $2,200,000, 
provided by Ciglen, Black and Myerson, and transferred title 
to Kroy, ostensibly for 1,500,000 shares of its stock, the price 
“negotiated” between Hext, Coronet’s former part owner and 
Myerson, its then president (Op. 9; R. 5519). This stock was 
distributed to the 16 dummies who immediately transferred 
it to Ciglen, Black and Myerson for sale both in the United 
States and Canada. This stock was then transferred to Cana- 
dian “subunderwriters” who delivered a substantial portion 
of it to the two New York boiler rooms. The letters from 
the Canadian subunderwriters accompanying the shares sent. 
to the boiler rooms, which were for the most part identical 
in language and often typed on the same typewriter (R. 866), 

*These nominees signed promissory notes for the stock with the under- 
standing that Myerson would hold them harmless from any liability on the 


notes. The notes and stock certificates were later cancelled (Op. 9; EB. 
5519). 
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stated that a legal opinion had been given that the shares were 
not subject to the registration requirements of the Securities 
Act of 1933. 
The pattern followed by petitioner in the Coronet trans- 
action described above is virtually identical to that which had 
been followed several months earlier in Sweet Grass’ attempt 
to evade the registration requirements of the Securities Act. 
In the Sweet Grass case, representatives of that company 
agreed to purchase oil properties in what was essentially a cash 
transaction. Then a dormant corporation, Depositors, was 
- reactivated. Its stock was given to “dummy” stockholders in 
exchange for promissory notes under an arrangement to in- 
demnify them against liability. The oil properties were then 
transferred to Depositors. These properties were given to 
Sweet Grass in exchange for Sweet Grass shares which were 
taken by Ciglen and others and subsequently distributed in 
the United States. The vendors’ letters in this transaction 
(see e. g. 3501-3502) were in substantially identical language 
to those subsequently used in the Coronet transaction (see 
e. g. 3738-3739) and indeed the same typewriter was used for 
various of the letters in each transaction (Op. 9, R. 5519). 
Commencing in July 1956 Rothschild and deVroedt, the 
boiler rooms involved, sold for $1,650,000 over 650,000 shares 
of Kroy stock which came directly or indirectly from the shares 
taken down in the Coronet transaction, making use of flam- 
boyant sales literature which utilized false statements in a 
report filed with the Commission. From these proceeds 
checks totaling $371,773.94 were endorsed over to the Ciglen 
law firm trust account and an additional $190,000 was 
paid to Ciglen personally. Previously 900,000 shares taken 
down in the Coronet transaction had been sold in the names of 
Liechtenstein trusts on the Toronto Stock Exchange for total 
proceeds of approximately $2,100,000. The Commission 
found that some of the shares sold on the Toronto Exchange 
were resold by Rothschild and deVroedt and that the under- 
writing profit in distributing the shares taken down in the 
Coronet transaction was substantial (Op. 9; R. 5519). 
Just prior to this selling campaign petitioner had filed with 
the Commission and the Exchange a Current Report. This 
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report, which is designed to keep the investing public informed 
concerning the recent activities of “listed” companies, the 
Commission found contained the following affirmative mis- 
representations: 

(1) That properties acquired in the “Coronet” transactions 
had oil reserves totalling over 7,300,000 barrels consisting of 
proven developed reserves of 2,236,900 barrels and proven un- 
drilled reserves of 4,111,200 barrels. The Commission found 
that “the proven reserves acquired by Kroy from Coronet” 
could not reasonably be estimated in excess of 2,620,000 barrels 
as of the date of acquisition (Op. 19; R. 5529). 

(2) That the properties acquired from Coronet were valued 
at $5,777,500, whereas the Commission found that the actual 
cash purchase price was approximately $2,200,000 (Op. 9; 
R. 5519). 

(3) That there was no material relationship between Coro- 
net Development Corporation and the registrant [petitioner] 
or its affiliate or any of its directors or officers or any associate 
of any director or officer of the registrant. The Commission 
found that Coronet had been owned originally by Sidney A. 
Chalu, an officer and later director of Sweet Grass, petitioner’s 
affiliate, and John A. Hext, an officer of Sweet Grass, and later 
managing director of Sweet Grass and petitioner, and that in 
1956 Ciglen had purchased Coronet and had immediately used 
it in the acquisition of petitioner’s shares for distribution (Op. 
8; R. 5518). 

(4) That the 1,500,000 shares issued in the Coronet trans- 
action and 69,002 shares issued to Sweet Grass were exempt 
from the registration provisions of the Securities Act of 1933. 
The Commission found that these shares were intended for and 
were in fact distributed in the United States and were required 
to be registered pursuant to the Securities Act of 1933. 

The Commission also found that Petitioner had further vio- 
lated Section 13 of the Securities Exchange Act of 1934 in fail- 
ing to report that the distribution of unregistered shares in 
the United States had created a contingent liability pursuant 
to Section 12 (1) of the Securities Act. 
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The foregoing misstatements were utilized repeatedly in the 
selling literature of the boiler rooms.” See for example the 
brochure on Kroy Oils, Ltd. sent out by Cornelis de Vroedt, 
Inc. at R. 4327-4328 which refers to “estimated proven de- 
veloped reserves of 3.2 million barrels, plus proven but un- 
drilled reserves of 4.1 million barrels * * * or a total of 7.3 
million barrels,” and also states: “according to geologist Doo- 
ley, the acquisition has added over $5.7 million to the gross 
asset value of Kroy Oils Limited. Future development should 
enhance this figure considerably.” Of interest also is a so- 
called research report of Cornelis de Vroedt, Inc., distributed 
to investors in July 1956, which contains the following state- 
ment: 

KROY OILS (2% ASE) is in our opinion an excit- 
ingly attractive potential growth stock. The recent 
acquisition of the assets of Coronet Development Cor- 
poration has provided Kroy Oils with an integrated oil 
operation in Oklahoma * * * where it now has 70 
producing oil wells and 55 offsetting locations having 
an estimated monthly output of 50,000 barrels * * * 
Estimated proven reserves of 3.2 million barrels plus 
proven undrilled reserves of around 4.1 million barrels, 
or a total of 7.3 million barrels * * * together with 
tools and equipment reportedly valued at close to half 
a million dollars. Included in this deal were leases in 
the Caddo-Pine Island Field of Louisiana where accord- 
ing to the company’s consulting geologist, Kroy may 
have a term sleeper situation with a possible 10 million 
barrel oil potential. 

Pipeline activity is stirring considerable interest in 
Western Canada’s oil and gas fields. The shares of 


* On July 27, 1956, during the period when the boiler rooms were touting 
petitioner’s stock, J. A. Hext, then managing director of petitioner (now 
president of petitioner) wrote to Fitch Individual Stock Bulletin, an in- 
vestors’ information service, requesting various changes in their reports 
with respect to petitioner, stating inter alia: 

“As for oil reserves, our engineers now give us a flat 144 million bbls. of 
secondary to our interest at Joseph Lake, Alberta. This increases our re- 
serves in Canada to 4,530,224 bbls. Add to this our reserves in the United 
States of America of 7,349,100 bbls. and you have a total of 11,879,324 bbls.” 
(R. 4124-4125). 
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Kroy Oils have not as yet reflected strong and stirring 
favorable currents. FOR THESE REASONS, WE 
RECOMMEND THE IMMEDIATE PURCHASE OF 
THE SHARES OF KROY OILS FOR THE EXCEL- 
LENT POSITION FOR FULLY PARTICIPATING 
IN WESTERN CANADA’S PROSPECTIVE FORTH- 
COMING OIL AND GAS BOOM. 

GREAT SWEET GRASS OILS (3144 ASE) which 
holds for investment, a block of Kroy Oils Ltd’s stock 
at a reported price of $2 a share, is another Canadian 
company with substantial oil and gas interests in 
United States and Western Canada. The stock of this 
company sold this year at a high of 534. It would not 
surprise us if the high was equalled or bettered before 
the year end. 


SO AS NOT TO LOSE VALUABLETIME * * * 
WE SUGGEST YOU WIRE OR TELEPHONE 
YOUR ORDER ON THE ABOVE ISSUES TO 
OUR TRADING DEPARTMENT * * * WE 
WILL PAY THE WIRE OR TELEPHONE 
CHARGE IF YOU LIVE OUTSIDE OF NEW 
YORK CITY. 


STATUTE INVOLVED 


Section 19 (a) (2) of the Securities Exchange Act of 1934, 
15 U.S. C. 78s (2) provides: ; 

The Commission is authorized, if in its opinion such 
action is necessary or appropriate for the protection of 
investors— 

* * & * & 

(2) After appropriate notice and opportunity for 
hearing, by order to deny, to suspend the effective date 
of, to suspend for a period not exceeding twelve months, 
or to withdraw, the registration of a security if the Com- 
mission finds that the issuer of such security has failed 
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to comply with any provision of this title or the rules 
and regulations thereunder.” 


Other relevant statutory provisions are set forth in the ap- 
pendix hereto. 


SUMMARY OF ARGUMENT 


1. Withdrawal of the registration of petitioner’s securities 
on the Exchange, like the withdrawal of the registration of the 
securities of petitioner’s affiliate upheld in Great Sweet Grass 
Oils Ltd. v. S. E. C., App. D. C. ——, No. 13921, was 
appropriate for the protection of investors, since registration 
on the Exchange was utilized, as in the Sweet Grass case, to 
defeat the policy of the statute “to insure the maintenance of 
fair and honest markets.” Petitioner here, like Sweet Grass, 
filed false reports in violation of the Act, while the price on the 
Exchange was being artificially maintained or raised, which 
made possible the realization of over a million dollars 
of underwriting profit. In the light of the serious false 
filings by petitioner, which aided the high-pressure sales cam- 
paign in petitioner’s stock, the Commission would have been 
justified in withdrawing petitioner’s securities from registra- 
tion on the exchange, even if there had been no connection be- 
tween the petitioner and these sales. The remedy adopted by 
the Commission was particularly appropriate in view of the 
fact that the petitioner is a Canadian corporation and may not 
be subject to various remedies available to the Commission 
where a domestic corporation is involved and its controlling 
persons are within the jurisdiction of this country. Con- 
cededly, the withdrawal of registration deprives the existing 
security holders of an issuer of certain advantages provided by 
the statute but the very fact that Congress specifically gave the 
Commission the power to withdraw registration shows that it 
recognized that there might be situations where on balance the 
detriment to public investors of continued registration might 
outweigh these advantages. The Commission, having “re- 
gard . . . not only for existing stockholders of the issuer, but 
also for potential investors,” found that this was such a case, 
and it determined, in the exercise of its statutory responsi- 
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bility, that the policy of the statute could best be effected by 
the remedy of withdrawing the registration of petitioner’s 
securities. ; 

2. Although the Commission’s action could be sustained 
even had it not found that petitioner also violated the registra- 
tion provisions of the Securities Act of 1933, the Commission 
properly found that petitioner here, like the petitioner in the 
Sweet Grass case, supra, violated that Act and should have 
reported a resultant contingent liability. Petitioner’s pur- 
ported compliance with the Commission’s “no sale” rule 
through the use of a dummy corporation and straw-man stock- 
holders, which was merely a step in the plan to effect a large 
distribution of securities in this country without registration, 
was substantially identical to the device relied upon by Sweet 
Grass. Also, petitioner’s argument that by reason thereof 
there was no violation of the Securities Act is similar to the 
argument advanced on behalf of Sweet Grass, as is its argu- 
ment with respect to its failure to report a contingent liability 
incurred by reason of Securities Act violations. Stare decises 
requires the same results as in Sweet Grass, where this Court 
has found that the Commission committed “no error.” 


ARGUMENT 


I. In view of this Commission’s findings of violations of the 
reporting requirements of the Securities Exchange Act by 
the petitioner at the very time large quantities of its un- 
registered stock were being sold through high pressure 
methods to American investors, the Commission clearly 
acted within its power and in full compliance with statutory 
standards in withdrawing the registration of petitioner’s 
shares on the American stock exchange 


Section 19 (a) (2) of the Securities Exchange Act of 1934 
gives this Commission explicit power to withdraw the regis- 
tration of a security on a national securities exchange when the 
issuer has failed to comply with any provision of the Act if, in 
the opinion of the Commission, “such action is necessary or 
appropriate for the protection of investors.” As we have seen 
(p. 7, supra), the Commission found various violations by 
petitioner of the 1934 Act. As in the Sweet Grass case the 
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withdrawal of registration is here peculiarly appropriate for 
the protection of investors. 

As in Sweet Grass, registration of petitioner’s securities un- 
der the Securities Exchange Act to permit trading on a na- 
tional securities exchange.was used as a means of defeating 
' rather than meeting the express policy of the statute “to insure 

the maintenance of fair and honest markets” in transactions 
upon: securities exchanges and over-the-counter (Section 2). 
The filing of false reports and the artificial manipulation of 
prices on the exchange in violation of the Act contributed to 
the creation of a false market, rather than a fair market in 
petitioner’s securities. 

Moreover, the falsity of these reports, the manipulated 
artificial prices,“ and the failure to comply with the registra- 
tion and prospectus provisions of the Securities Act, which 
would have compelled a revelation of the facts, made possible 
_ the realization of millions of dollars profit by the promoters 
- and the underwriters of petitioner and its affiliated companies 
within a period of several months at the expense of the pub- 
' lie and without any increase in value of the enterprise or of 
the underlying properties. Investors had no way of learning 
- either that the filed reports were false or that the exchange 
' prices were affected by substantial purchases of the very indi- 
' viduals who were unloading securities over-the-counter. In 

the light of the serious violations of the Securities Exchange 
' Act, which aided the high pressure over-the-counter sales 
campaign in petitioner’s stock, the Commission, as in the 
Sweet Grass case, properly determined in its discretion to with- 
draw petitioner’s securities from registration on the exchange. 
Indeed, even if there had been no connection between the 
petitioner and the over-the-counter sales the Commission 
might have properly concluded that withdrawal was appropri- 
ate. In this connection the Commission pointed out (Op. 21; 
R. 5531) that “regard must be had not only for existing stock- 
holders of the issuer, but also for potential investors.”** By 


™ See page 4, supra. The vendors’ letters to the boiler rooms uniformly 
stated that the sales were to be “at the prevailing market price existing 
on the American Stock Exchange” (R. 3738 et seq.). 

* Cf. Bechange Buffet Corp. v. New York Stock Exchange, 244 F. 2d 507, 
510 (C. A. 2, 1957) : 

“As the Commission pointed out in its opinion in the case at bar, the 
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the Commission’s action they are protected from the type of 
abuses petitioner committed. The Commission also stated 
that the “privilege” of the “use of the facilities of a national 
securities exchange” involves important responsibilities which, 
when abused, vitiate “the integrity of the exchange market’ 
(Ibid.).* The Commission’s action is intended to restore 
that integrity. 

Petitioner argues (Br. p. 25-29) that the Commission’s 
opinion indicates an erroneous interpretation of Section 19 (a) 
(2) of the Securities Act in assuming “that the Commission 
has power by the de-listing to guard the ‘integrity’ of the ex- 
change market by revoking the ‘privilege’ of registration.” 
But the language quoted from the Commission’s opinion upon 
which petitioner relies was equally applicable to Sweet Grass. 
In any event, it is clear that the Commission interpreted the 
section involved in accordance with the express purpose of the 
Act “to insure the maintenance of fair and honest markets” 
(Section 2) and none of the legislative history quoted by peti- 
tioner requires any different interpretation. 

The fact that petitioner is not a domestic corporation and 
that it and the various individuals associated with it might 
not be subject to the jurisdiction of the courts of this country 
also bears upon the appropriateness of the remedy. As peti- 
tioner notes (Br. 28), the Commission has compelled com- 
pliance with the reporting requirements by proceeding under 
Section 21 (f) of the Act; but that was in the case of a domes- 
tic corporation.* Persons within this country willfully vio- 
lating the Act can also be subjected to criminal penalties. 
These remedies are less clearly available against foreign corpo- 
rations and non-residents.” 


possible adverse effects upon current security holders ‘inherent in any 
delisting * * * must be weighed against the protection afforded future 
purchasers by removing from exchange trading securities found unsuitable 
for that market.’” 

‘The New York Stock Exchange refers to listing on the exchange as a 
“hallmark of value.” See e. g. Atlas Tack Corp. v. New York Stock Ez- 
change, 246 F. 24 311, 316 (C. A. 1, 1957). 

™“ Securities and Fachange Commission v. Atlas Tack Corporation, 93 F. 
Supp. 111 (D. Mass. 1950). 

™ See Timbers and Pollack, Ewtradition from Canada to the United States 
for Securities Fraud: Frustration of the National Policies of Both Coun- 
tries, 24 Fordham L. Rev. 301 (1955). 
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Petitioner points out that the Commission has in the past 
referred to the advantages to stockholders resulting from an 
exchange listing (Br. 21-22). We are of course aware that 
the withdrawal of the registration of a security on an exchange 
may have certain adverse effects on the existing security 
holders of an issuer. They are the beneficiaries of important 
regulatory and reporting provisions of the Securities Exchange 
Act to which a company subjects itself when it acquires the 
benefits of the exchange markets. The Commission fully ap- 
preciates the importance of the required filing of reports by 
listed companies (Section 13), of compliance with the Com- 
mission’s proxy regulations to which such companies are sub- 
ject (Section 14), and of the reporting of transactions in and 
liability for short-swing profits arising out of transactions in 
the company’s shares by officers, directors and large stock- 
holders (Section 16).%° But Congress was necessarily aware of 
these benefits when it determined by the enactment of Section 
19 (a) (2) that there might be situations where the agency en- 
trusted with the administration of the statute might believe 
‘that on balance the detriment to public investors of continued 
registration might outweigh these advantages in a particular 
case. As we have seen, for good and sufficient reasons the 
Commission found that this was such a case. 
Petitioner’s argument that the Commission abused its dis- 
cretion is based in substantial part upon its contentions that 
the Commission could withdraw the registration of petitioner’s 
stock only if respondent refused to promise to file proper ma- 

terial in the future and that the withdrawal order had to con- 
tain a provision permitting petitioner to re-register upon 
curing its violations (Br. 18-20, 23-25). These points were 
fully argued in the Sweet Grass case*’ wherein this Court 
' affirmed the Commission’s order. Sweet Grass, like petitioner, 


* As to certain of these statutory benefits for stockholders, it hardly lies 
in the petitioner’s mouth to complain that they are lost by the withdrawal 
of its registration. There is nothing to prevent petitioner from supplying 
its stockholders with full and accurate reports in connection with its solici- 
tation of proxies or with any other matters available to it, whether or not 
petitioner is required to do so. 

See brief for petitioner in No. 13,921, pp. 12-18 and petitioner’s reply 
brief therein, pp. 1-7. 
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sought to end the proceedings against it by promising to file 
corrected reports. And the order with respect to Sweet Grass, 
as with respect to petitioner, contained no provision for that 
corporation to be re-registered upon compliance with the statu- 
tory requirements. It should be noted moreover that neither 
the statute nor the order preclude reapplication for 
registration.” 

Petitioner concedes that the “Commission might have been 
pardoned skepticism and close examination of any statements 
filed by a company in which Mr. Ciglen retained influence” 
(Br. 24-25). The Commission noted in its opinion that Ciglen 
and certain of his associates had resigned from both Sweet 
Grass and Kroy but pointed out that it was “not at all clear 
that the companies now have an independent management,” 
observing that the record did not disclose that any steps “had 
been taken by the present management to recover any illegal 
profits resulting from the transactions here involved.” The 
record showed, moreover, that various of petitioner’s officials 
who were active when petitioner was admittedly controlled by 
Ciglen continued in the management of the petitioner.” 


“Under the somewhat comparable provisions of Section 15 (b) of the 
Act, involving the denial or revocation of the registration of a broker or 
dealer, the Commission has in appropriate cases permitted subsequent ap- 
plications, filed after revocation, to become effective. See e. g. G. L. 
Ohrstrom & Co., 14 S. E. C. 583 (1943) and Securities Exchange Act Release 
No. 2034 (1939) and Jennings € Co., 30 S. E. C. 378 (1949) and 10 S. E. Cc 
1010 (1942). In neither of these cases did the original order refer to any 
possible reapplication. And, cf. Charles C. Wright, 32 8. E. C. 37 (1950), 
where it was held that the public interest did not require the Commission 
to deny Wright’s application for registration as a dealer in securities, de- 
spite the Commission’s determination seven years earlier (Charles. C. 
Wright, 12 SEC 100 (1942), affirmed Wright v. Securities and Bachange 
Commission, 134 F. 2d 733 (C. A. 2, 1943)) to expel him from membership 
in a national securities exchange under Section 19 (a) (3) of the Act, 
where the standard, as in the instant case is “the protection of investors.” 

As to the Commission’s subsequent action in the instant case see foot- 
note 19, infra. 

* The minutes of petitioner for January 22, 1957, just prior to the Song 
of the record, indicate that petitioner’s board of directors then consisted 
of Colin A. Campbell, John A. Hext, Percy L. Sanford, John D. Park, Wil- 
Ham P. Dickie and George Buchanan. Of these all except Park and 
Buchanan were directors when petitioner’s false reports were filed (R. 
4120-4123, 5053-5055). Subsequent to the order herein, petitioner, having 
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In fact petitioner’s current president, Hext, became an officer 
and director of petitioner in March 1956 (R. 3086); he had 
worked for Sweet Grass since April 1, 1954 (R. 3086) and had 
become general manager in October 1956—all this during the 
time when the Commission found Ciglen to be in control of 
both companies. As an officer and director of petitioner Hext 
negotiated in various capacities in the Coronet transaction 
(R. 3132-3133). 

Although petitioner in its stipulation of questions presented 
did not purport to challenge the findings of the Commission’s 
opinion, it now urges that findings indicating that petitioner’s 
violations were in bad faith are not supported by the record. 
It relies primarily upon the facts that petitioner received the 
legal opinion of American counsel with respect to its claimed 
exemption from registration from the Securities Act and 
that petitioner received an engineering opinion supporting 
the false claims made as to its reserves. Sweet Grass also 
received opinions of American counsel with respect to the 
legality of the distribution there involved and engineering 
opinions in support of various of the false estimates of reserves 
that it filed. The legal opinions in these cases, however, were 
not based upon disclosure of all the facts involved. For ex- 
ample, in connection with the opinion with respect to the 
shares issued for the Coronet assets there appears to have been 
no mention of the facts that Coronet had been owned by Hext, 
an officer of petitioner; nor of the fact that the stock issued 
by petitioner to obtain Coronet’s assets was at the time of 
issuance intended to be distributed publicly in this country. 
With respect to the engineering opinion, as in Sweet Grass, 
it was clear that the estimates given by the engineer were not 
made for the purpose of supplying information to prospective 
investors through public filings (Op. 9; R. 5519). Petitioner 


advised the Commission that it could prove that it had a management inde- 
pendent of those persons responsible for the events leading to its “de-listing,” 
was informed that in connection with a new application for registration it 
would be given an opportunity to prove these facts and upon satisfactory 
proof thereof and compliance with all other statutory requirements the 
Commission would permit petitioner’s re-registration upon the exchange. 
Although eight months have since elapsed, mpm: has made no attempt 
to re-register. 
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also contends in effect that it is improper for the Commission 
to impute to it the knowledge and plans of Ciglen and peti- 
tioner’s American counsel, Schwebel, but a corporation neces- 
sarily acts only through individuals and in the absence of clear 
evidence to the contrary the Commission was necessarily jus- 
tified in assuming that knowledge of persons controlling peti- 
tioner and of petitioner’s attorney must be imputed to peti- 
tioner. 

The fact adverted to by petitioner that in certain other 
cases the Commission found it unnecessary to require with- 
drawal of registration (Br. 18-20) is no indication that. that 
statutory remedy. was not appropriate here. Except for Sweet 
Grass the Commission has never had before it a situation com- 
parable to that in this case. In all essential particulars the 
Sweet Grass case is identical to the instant case and the remedy 
found to be appropriate there is equally appropriate here. The 
charge of inconsistency would lie only if the Commission had 
reached a different result in connection with petitioner from 
that arrived at with respect to Sweet Grass.” 

The courts have repeatedly emphasized the “fundamental 
principles * * * that where Congress has entrusted an ad- 
ministrative agency with the responsibility of selecting the 
means of achieving the statutory policy ‘the relation of rem- 
edy to policy is peculiarly a matter for administrative com- 
petence.’” American Power and Light Co. v. Securities and 
Exhange. Commission, 329 U.S. 90, 112, citing Phelps Dodge 
Corp. v. Labor Board, 313 U.S. 177, 194. And see Moog In- 
dustries, Inc. v. F. T. C., 355 U. S. 411. In the American 
Power and Light Co. case, supra, the court also noted (329 
U.S. at 112-113): 


* As noted in Shawmut v. 8S. E. C., 146 F. 2d 791, 795 (C. A. 1, 1945), 
relied upon by petitioner (Br. 21), “there is no doctrine of estoppel by 
prior disclaimer or prior disuse” with respect to an administrative agency’s 
power to issue an order “without any retrospective aspect.” In that case, 
which in a different context also involved the question whether a security. 
should continue to be listed on an exchange, the Court said (146 F. 2d at 
796-7), “* * * it is obvious that in each case the administrative agency 
must decide what it regards as appropriate terms in the light of testimony 
taken in connection with that particular application, the experience of the 
agency with other applications, andthe underlying purposes of the statute 
involved.” 
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While recognizing that the Commission’s discretion 
must square with its responsibility, only if the remedy 
chosen is unwarranted in law or is without jurisdiction 
in fact should a court attempt to intervene in the 
matter. 


In the instant case, as in Sweet Grass, the remedy is specified © 
by law and is clearly evoked by the facts, 


II. The Securities issued by petitioner were subject to the 
registration requirements of the Securities Act of 1933 and 
petitioner should have reported a contingent liability result- 
ing from the violation of these requirements 


In view of the misrepresentations in petitioner’s reports 
respecting its newly acquired oil properties at a time when 
petitioner’s stock was being sold in large quantities through 
high pressure methods to American investors, the Commis- 
sion’s action in withdrawing the registration of petitioner’s 
securities on the Exchange would have been justified even if 
the sales had not been in violation of the registration require- 
ments of the Securities Act. But, as the Commission. held, 
(1) the sales were in violation of those provisions and (2) 
these violations created a contingent liability which petitioner 
should also have disclosed in its reports under the Securities 
Exchange Act. Issues with respect to these conclusions, 
framed in identical language, were presented to this Court in 
the Sweet Grass case. 

The first issue (number 4 of the questions presented) 
concerns the application of Rule 133 (quoted at pages 39 and 
40 of petitioner’s brief) to the issuance of securities in a trans- 
action designed to distribute shares to the public through the 
use of dummy corporations and straw men stockholders as in 
‘the Coronet and Depositors transactions. Rule 133 provides 
that the Commission deems that there is “no sale” of securities 
involved, so far as the stockholders of a company are con- 
cerned, where pursuant to an appropriate vote of those share- 
holders they are issued securities in connection with an acqui- 
sition of assets, a reorganization or a merger. 
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Both the petitioner in Sweet Grass and the petitioner here 
present the argument on this issue in the same manner. They 
both quote the rule, summarize its history and argue that if 
the participants in a transaction formalistically comply with 
the rule, there is no need for registration. They each argue 
that the exemption applies notwithstanding the intent of the 
parties to use the Rule 133 transaction as a step in a distribu- 
tion of the-new securities to the general public, and thus evade 
registration whereby full information concerning these secu- 
rities is made available to investors.“ Each quotes the same 
passage from a letter of former S. E. C. Chairman Armstrong 
expressing concern over illegal distributions which are “osten- 
sibly exempt” under Rule 133, and each argues therefore that 
this letter demonstrates that former Chairman Armstrong 
believed these transactions exempt from registration.” 

The second issue (number 5 of the questions presented) 
concerns the Commission’s finding that both Sweet Grass and 
petitioner violated the reporting requirements of the Secu- 
rities Exchange Act by failing to report a contingent liability 
arising out of the sale of the unregistered securities involved 
in the Coronet and Depositors transactions. Both petitioner 
herein and petitioner in Sweet Grass argue in effect that the 
hability under Section 12 (1) of the Securities Act extends in 
favor of only the immediate purchaser and that since there 
were several “mesne” purchasers in the transactions, it was 
unnecessary to report a contingent liabilities in reports filed 
with the Commission. Both briefs cite the same discussion 
in Professor Loss’s Securities Regulation as their sole 
authority.” 

The Commission in its Sweet Grass brief fully stated its posi- 
tion to the effect that securities issued in a bona fide Rule 133 
transaction do not require registration because they are not 


“See Brief for Petitioner in No. 13921, pp. 25-28 and Petitioner’s Brief 
herein, pp. 38-41. 

* See Brief for Petitioner in No. 13921, pp. 29-31 and Petitioner’s Brief: 
herein, pp. 41—42. 

*See Brief for Petitioner in No. 13921, pp. 34-38 and Petitioner’s Brief. 
as pp. 42—45. 
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“offered” for “sale” to the investor. Where a true merger, re- 
organization or sale of assets is involved there is only the ordi- 
nary choice offered in any vote on a corporate issue. There- 
fore it was held early in the Commission’s history that the 
transaction need not be registered. However, where as in 
the instant case there is a formalistic compliance with the rule 
merely as a step in a plan to distribute securities to the gen- 
eral public, Rule 133 is inapplicable and registration of the 
securities is required * so that investors may be supplied with 
full information. 

With respect to the Commission’s finding that the petitioner 
failed to report a contingent liability, it follows, from the re- 
quirement that securities be registered pursuant to the Securi- 
ties Act that sale without registration creates a liability pur- 
suant to Section 12 (1) of the Securities Act. The Commis- 
sion’s position is that, with respect to petitioner and Sweet 
Grass, it was possible that the vendees, ultimate or mesne, 
would assert a right under Section 12 (1). Thus there was 
created a contingent liability against the petitioner which 
should have been disclosed in reports filed with the Com- 
mission.” 

As indicated above these issues, which concern the legal in- 
terpretation of a Commission rule and the effect of violation 
thereof, were fully briefed and argued in the Sweet Grass case. 
It follows therefore that this court in finding “no error” in 
the Commission’s action either agreed with the Commission or 
held that a decision on these issues was unnecessary to & proper 
disposition of the petition for review. Stare decises requires 

the same result here. 


™ See Commission’s brief in No. 13921, pp. 19-24. 

* The Commission’s full argument may be seen at pp. 25-26 of its brief in 
No. 13921. 

On this point petitioner herein goes beyond the argument made in Sweet 
_ Grass and argues that the 8-K report complained of was filed prior to the 
incurring of this liability, making it impossible to disclose the contingent 
liability. Petitioner fails to point out that Commission rules require the 
| filing of an 8-K report upon the happening of any material event, and that 
the incurring of a contingent liability of this size, certainly constitutes such 
event. Thus petitioner violated the Act by failing to file a report at the 
appropriate time disclosing this contingent liability. 
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CONCLUSION 


For the foregoing reasons the order of the Commission 
should be affirmed. 
Respectfully submitted, 
THomas G. MEEKER, 
General Counsel, 
Davin FERBER, 
Assistant General Counsel, 
Irvine ScHILLER, 
Attorney, 
Pace REIcH, 
Attorney, 
Securities and Exchange Commission, 
Washington 26, D.C. 


Dated: September 1958. 


APPENDIX 


RELEVANT STATUTORY PROVISIONS 


Pamphlet copies of the Securities Act of 1933, 15 U. S. C. 
§ 77 et seq., 48 Stat. 74, as amended, and of the Securities 
Exchange Act of 1934, 15 U. S. C. § 78 et seq., 48 Stat. 881, 
as amended, will be supplied at oral argument. 

Section 19 (a) (2) of the Securities Exchange Act of 1934, 
is set forth at p. 9 hereof; other relevant provisions of the 
Securities Exchange Act of 1934 are: 


Sec. 2. For the reasons hereinafter enumerated, trans- 
actions in securities as commonly conducted upon secu- 
rities exchanges and over-the-counter markets are af- 
fected with a national public interest which makes it 
necessary to provide for regulation and control of such 
transactions and of practices and matters related 
thereto, including transactions by officers, directors, and 
principal security holders, to require appropriate re- 
ports, and to impose requirements necessary to make 
such regulation and control reasonably complete and 
effective, in order to protect interstate commerce, the 
national credit, the Federal taxing power, to protect 
and make more effective the national banking system 
and Federal Reserve System, and to insure the mainte- 
nance of fair and honest markets in such transactions: 


* * * * * 


Src. 13. (a) Every issuer of a security registered on 
@ national securities exchange shall file the information, 
documents, and reports below specified with the ex- 
change (and shall file with the Commission such dupli- 
cate originals thereof as the Commission may require), 
in accordance with such rules and regulations as the 
Commission may prescribe as necessary or appropriate 
for the proper protection of investors and to insure fair 
dealing in the security— 

(22) 
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(1) Such information and documents as the Com- 
mission may require to keep reasonably current the in- 
formation and documents filed pursuant to section 12 

(2) Such annual reports, certified if required by the 
rules and regulations of the Commission by independent 
public accountants, and such quarterly reports, as the 
Commission may prescribe. 

(b) The Commission may prescribe, in regard to re- 
ports made pursuant to this title, the form or forms in 
which the required information shall be set forth, the 
items or details to be shown in the balance sheet and 
the earning statement, and the methods to be followed 
in the preparation of reports, in the appraisal or valua- 
tion of assets and liabilities, in the determination of 
depreciation and depletion, in the differentiation of re- 
curring and nonrecurring income, in the differentiation 
of investment and operating income, and in the prepara- 
tion, where the Commission deems it necessary or desir- 
able, of separate and/or consolidated balance sheets or 
income accounts of any person directly or indirectly con- 
trolling or controlled by the issuer, or any person under 
direct or indirect common control with the issuer; 

* * * * + 


The relevant provisions of the Securities Act of 1933 are: 


Sec. 2. When used in this title, unless the context 

otherwise requires— 
* oa & wo * 

(11) The term “underwriter” means any person who 
has purchased from an issuer with a view to, or offers or 
sells for an issuer in connection with, the distribution of 
any security, or participates or has a direct or indirect 
participation in any such undertaking, or participates 
or has a participation in the direct or indirect under- 
writing of any such undertaking; but such term shall 
not include a person whose interest is limited to a com- 
mission from an underwriter or dealer not in excess of 
the usual and customary distributors’ or sellers’ com- 
mission. As used in this paragraph the term “issuer” 
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shall include, in addition to an issuer, any person di- 
rectly or indirectly controlling or controlled by the is- 
suer, or any person under direct or indirect common 
control with the issuer. 


* * * * * 


Sec. 5. (a) Unless a registration statement is in effect 
as to a security, it shall be unlawful for any person, 
directly or indirectly— 

(1) to make use of any means or instruments of 
transportation or communication in interstate com- 
merce or of the mails to sell such security through the 
use or medium of any prospectus or otherwise; or 

(2) to carry or cause to be carried through the mails 
or in interstate commerce, by any means or instruments 
of transportation, any such security for the purpose of 
sale or for delivery after sale. 

(b) It shall be unlawful for any person, directly or 
indirectly— . 

(1) to make use of any means or instruments of 
transportation or communication in interstate com- 
merce or of the mails to carry or transmit any prospec- 
tus relating to any security with respect to which a 
registration statement has been filed under this title, 
unless such prospectus meets the requirements of sec- 
tion 10; or 

(2) to carry or to cause to be carried through the 
mails or in interstate commerce any such security for 
the purpose of sale or for delivery after sale, unless 
accompanied or preceded by a prospectus that meets 
the requirements of subsection (a) of section 10. 

(c) It shall be unlawful for any person, directly or 
indirectly, to make use of any means or instruments 
of transportation or communication in interstate com- 
merce or of the mails to offer to sell or offer to buy 
through the use or medium of any prospectus or other- 
wise any security, unless a registration statement has 
been filed as to such security, or while the registration 
statement is the subject of a refusal order or stop order 
or (prior to the effective date of the registration state- 
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ment) any public proceeding or examination under 
section 8. 


* * * * 


Sec. 12. Any person who— 
(1) offers or sells a security in violation of section 5 
3 . 4 + * * 


shall be liable to the person purchasing such security 
from him, who may sue either at law or in equity in 
any court of competent jurisdiction, to recover the con- 
sideration paid for such security with interest thereon, 
less the amount of any income received thereon, upon 
the tender of such security, or for damages if he no 
longer owns the security. 
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REPLY BRIEF FOR PETITIONER 





I. THE EFFECT OF THIS COURT'S DECISION IN GREAT 
SWEET GRASS OILS LIMITED v. SECURITIES AND 
EXCHANGE COMMISSION 


The Court’s order sustaining the Commission’s action 
withdrawing the registration of the shares of Great Sweet 
Grass* must be taken as a holding that the Commission 
has power under appropriate circumstances to withdraw 
the registration of a company without giving the company 
the opportunity to correct the false and misleading re- 





* Great Sweet Grass Oils, Limited v. Securities and Exchange Commission, 
— US. App. D.C. —, 256 F. 2d 893 (1958). 
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ports complained of. This disposes of the petitioner’s 
argument of lack of statutory authority made in Point I 
of its main brief. 


This leaves, however, for consideration by this Court 
the question also raised in Point I of the main brief 
whether action against Kroy as distinguished from action 
against Sweet Grass was justified on the record. This the 
Commission apparently concedes. (R.B. 2, second para- 


graph).? 


II. THE COMMISSION’S ORDER AGAINST KROY, UNLIKE 
THAT AGAINST SWEET GRASS, WAS ARBITRARY 
AND UNJUSTIFIED BY THE RECORD 


We shall show that this Court’s decision in Sweet Grass, 
was based on facts different in important respects from 
the facts in this case. The withdrawal of petitioner’s 
shares under the circumstances of this case represents an 
abuse of the Commission’s discretion and a failure to 
weigh in this case, as it did in Sweet Grass, the compara- 
tive advantages to public investors of continued registra- 
tion, and its withdrawal. 


In Sweet Grass, the Commission argued and established 
that the company, through its officers and directors, was 
guilty of willful violation of law and participation in vari- 
ous activities intentionally injurious to the public. In the 
present case there is no such evidence and the Commission 
does not point to any such evidence. Rather, it argues at 
some length that fault on the part of the management of a 
company is not essential to the exercise of its power of 
withdrawal. It states it has authority to withdraw ‘‘even 
if there has been no connection’? (R.B. 10) between the 
company and the improper activity. On this theory the 
Commission loads its brief (R.B. 8 and 9) with typo- 
graphically flamboyant quotations from New York securi- 
ties dealers having no connection whatsoever with the reg- 


1 The abbreviation R. B. is used for respondent’s brief page. 
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istrant company. In other words, the Commission takes 
the position that, assuming good faith of petitioner, the 
Commission would nevertheless have authority to with- 
draw the registration if the public interest so required 
‘fon balance’’ (R.B. 10). It seems to us that this is an 
extreme position, but we do not see any need to challenge 
it in the present proceedings, for we believe the record 
is clear that if the Commission had indeed engaged in 
weighing in the balance Kroy activities and the public 
interest, it would have necessarily found that the public 
interest was sustained by continued registration. The 
good faith of the Kroy management would be evidence that 
the Commission could expect in the case of Kroy, unlike 
that of Sweet Grass, that the officers and directors, who 
had acted in good faith, would be ready and willing to 
make corrections in inaccurate statements when the in- 
accuracies were called to their attention. There is, thus, 
no basis for the same conclusion where the original filing 
was made in good faith and where, as has been held in 
Sweet Grass, it was made in bad faith. 


But the Commission did not perform its function of mak- 
ing a balance for or against Kroy. The two companies 
were brought to hearing jointly, evidence was brought in 
against both together, and a joint opinion and a joint order 
issued. It made a balance in the case of Sweet Grass, and 
then treated Kroy without further examination as though 
it were Sweet Grass, disposing of Kroy and its 5000 stock- 
holders in one sentence: ‘‘Nor can we agree with Kroy’s 
contention that it is in a different position from Sweet 
Grass’’. (Op. 21) 


A. Facts Distinguishing the Present Case from Sweet Grass 


The Commission has not exercised its judgment in the 
Kroy case independently of the Sweet Grass case. In 
effect, as we have seen, the Commission proved its case 
against Sweet Grass, and then without further considera- 
tion assumed that all the factors requiring the withdrawal 
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of Sweet Grass’s shares were equally applicable to Kroy. 
This itself is a ground for reversal. It deprives Kroy and 
its shareholders of substantial rights and, at the same 
time, deprives the Court of an opportunity to review the 
ruling in a meaningful way. See the discussion in Saginaw 
Broadcasting Co. v. Federal Communications Commission, 
68 App. D.C. 282 at 287, 96 F. 2d 554 at 559 (1938). 


1. The Kroy Management 


An important factor in the Commission’s refusal to 
accept Sweet Grass’s offer at the hearing to file corrected 
reports with the Commission was undoubtedly its estima- 
tion of the Sweet Grass management. 


The Commission’s regard for the management of that 
company was low and this Court has held that the record 
justified this view. The record shows that Mr. Ciglen, 
who engineered the deals which brought the shares on the 
market, was in direct and active control of Sweet Grass. 
He was a director of the company and, for a time, its presi- 
dent. There is no such evidence with respect to Kroy. Mr. 
Ciglen, it is true, probably held a sufficient number of 
shares in Kroy to obtain control over the company by dis- 
missing its management and assuming it himself, but he, 
of course, actually did not do so, nor does the record indi- 
cate that he actually exercised a controlling influence. He 
was neither an officer or director of Kroy. The only re- 
lationship he had with the company was that he acted as 
its general counsel. His associate, Black, likewise had no 
connection with Kroy. Furthermore, the record does not 
show, and the Commission does not allege, that the Kroy 
management ever participated knowingly in any of the 
reprehensible transactions which brought the Kroy shares 
on the American market. These were the work of Mr. 
Ciglen who acted in breach of his fiduciary relationship 
with the company. The only guilt the Commission can 
east on the Kroy management is a ‘‘guilt by association,’’ 
with Sweet Grass and Mr. Ciglen. 
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The Commission says Kroy was controlled by Mr. Cig- 
len. In a certain sense this is true, but in the more im- 
portant sense for present purposes, it is not. Mr. Ciglen, 
then a respected lawyer, was counsel for the company and 
be held an important stock interest in the company. His 
recommendations on the Coronet deal were accepted by the 
Board of Directors because of reliance on him and not 
because of control. There is no evidence in Kroy, unlike 
Sweet Grass, that Mr. Ciglen acted without consultation 
with the Board of Directors or that they were rubber 
stamps. The directors were mostly in Calgary 2000 miles 
away from Ciglen’s Toronto office where they were re- 
spected citizens of that community not beholden to Mr. 
Ciglen. 


Those facts establish nothing to suggest that the Kroy 
management would agree to an improper scheme or would 
be unwilling to correct an inaccurate statement. The Com- 
mission seeks to come to the contrary conclusion by assum- 


ing that Ciglen’s ‘‘control’’ of Sweet Grass was the same 
as ‘‘control’’ of Kroy and there is no factual basis for 
this assumption in this record.” 


The Commission asserts that the acts of Ciglen and of 
his American counsel, Schwebel, must be attributed to 
Kroy at least ‘‘in the absence of clear evidence to the con- 
trary.’’ As we have shown in our main brief (pages 34- 
36) actions adverse to the interest of a corporation are 
never attributed to the corporation. Ciglen was not even 
an Officer but merely counsel entrusted with special re- 


2Of course, the word ‘‘control’’ is elastic. There may be mere stock 
interest giving the power to control, without actual control, which the Com- 
mission regards ag the equivalent of control. Its Rules (Rule X-12B-2) 
specifically state: Control ‘‘means the possession direct or indirect of the 
power to direct or cause the direction of the management and policies of a 
person whether through ownership of voting securities, by contract or other- 
wise’’. Control has been held by the Supreme Court to include ‘‘negative’’ 
control of a minority with a power to block the actions of a majority. 
Rochester Telephone Corp. v. United States, 307 U.S. 125, 145-146 (1939). 
The meaning of ‘‘control’’ is broad and indefinite. No definition is neces- 
sary rege What is required is to weigh the facts. This the Commission 
did not do. 
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sponsibilities. There can be no question that Ciglen was 
engaged in a fraud on the corporation of which its re- 
sponsible officers had no knowledge. The evidence is clear 
that Ciglen was acting in his own interests adverse to the 
interests of Kroy and this is not challenged. The cases 
cited at pages 35 and 36 of our main brief establish that 
_ Kroy is not chargeable with Ciglen’s acts. This is also 
- true in the case of Mr. Schwebel whose activities are like- 
_ wise sought to be attributed to Kroy for, as we have noted, 
the Commission has sought to disbar Mr. Schwebel for 
acting in a manner contrary to his obligations to his client 
by not bringing a Commission communication to Kroy’s 
attention. 


2. Lack of Any Notice That Commission Considered 
Petitioner’s 8-K Report for May 1956 Misleading 


Prior to the Commission’s initiation of the present pro- 
ceedings, Kroy was not informed that the Commission 
raised any objections with respect to the 8-K Report for 
May 1956. Thus, Kroy had no opportunity to amend its 
report before the beginning of these proceedings. In 
Sweet Grass the Commission had given petitioner ample 
opportunity to correct the false and misleading statements 
in its reports. Sweet Grass made no use of these oppor- 
tunities, but filed with the Commission amendments which 
contained the same false and misleading information to 
which the Commission had objected. 


The Commission could therefore hardly be blamed for 
refusing at the hearing to give Sweet Grass an oppor- 
tunity to amend. It was error however, for the Commis- 
sion not to give Kroy, which had no such previous chances, 
an opportunity to file a corrected report. 


The refusal on the part of the Commission to give Kroy 
such an opportunity was undoubtedly due to its association 
of Kroy with Sweet Grass. The Commission assumed that 
since Sweet Grass had refused to file proper reports, Kroy 
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would do likewise. There is, of course, no evidence to sup- 
port this assertion. 


The Commission contends now that the sending of a 
letter from the Commission to an American attorney of 
petitioner must be imputed to Kroy. This contention is 
baseless in the light of the fact, not disputed by the Com- 
mission, that the attorney in question failed to call Kroy’s 
attention to this matter. As noted in our main brief page 
10, the Commission has started disbarment proceedings 
against this attorney for this very failure on his part.* 


3. Contingent Liability 


Another example of the confusion which has resulted 
from the Commission’s treatment of Kroy as though it 
were Sweet Grass appears in the question of the contin- 
gent liability matter discussed under point IV of our prin- 
cipal brief. The Commission says that Mr. Ciglen’s sales 
of stock in Kroy and in Sweet Grass resulted in contin- 
gent liabilities of those companies which should have been 
reported to the Commission. 


The other reasons why this argument is in error as 
applied to Kroy are set forth in our main brief. But the 
Commission now in a footnote (B.R. 20, n. 25) concedes 
that the finding made against Kroy is in error because 
the facts in Kroy were different from Sweet Grass. Kroy 
was charged with filing an erroneous report for May 1956. 
The Commission held that Kroy should have disclosed in 
that report a contingent liability as a result of Mr. Ciglen’s 
sales of securities. But, since the Commission’s own opin- 
ion states that Mr. Ciglen did not sell the securities until 





3 Indeed it is difficult to conceive that the Commission would seek disbar- 
ment of the attorney for failure to pass the communication on to Kroy, if 
it did not believe that on receipt of the communication, Kroy would have 
responded to it in an appropriate and reasonable manner. In other words 
the Commission is ap | that Mr. Schwebel interfered with its proper 
functions of obtaining clarification and correct information from Kroy. This 
would not have been the case if there had been evidence, which there is not, 
that Kroy would have ignored the communication when received or, as Sweet 
Grass did, would have failed to make appropriate correction. 
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July it would have been impossible for Kroy to have in- 
cluded in its May report. In other words, the Commis- 
sion states that its finding is not supported by the record. 
This, by itself, would be enough to justify reversal. We 
cite it here also as another example of the confusion from 
applying blanket findings with respect to Sweet Grass to 
the entirely different situation to Kroy.* 


4. Advice of Counsel 


Another example of the Commission’s confusion of Kroy 
and Sweet Grass is the fact that, whereas Sweet Grass, in 
its issuance of securities without registration under the 
Securities Act acted only upon the opinion of Mr. Schwebel 
which the Commission has attacked as being made without 
adequate inquiry as to the facts, Kroy acted upon the 
basis of the opinion of independent counsel whose integrity 
cannot be questioned. See pages 33, 34 of our main brief. 


The Commission’s opinion as noted made no distinction 
and again coupled Kroy and Sweet Grass. 


Ill. REAPPLICATION FOR REGISTRATION 


The Commission points to the fact that denial of regis- 
tration is not permanent and that a new application may be 
filed with an exchange. In fact, as stated, the Commis- 
sion had offered Kroy that opportunity. What it does not 
state is what it must know, and what was pointed out 
to the Commission in the course of discussions in January 





4The Commission does attempt to suggest that even if its finding with 
respect to the May filing is unsupported, that Kroy should have filed an 
8-K report upon the happening of the contingency. As pointed out in our 
main brief, the arising of a contingent liability is not an occasion for the 
filing of a current report (see page 44), and the Commission’s brief cites 
no basis for this contention. 

But this is not the place to decide that question. The fact is that the 
only charge made in this respect to the contingent liability is that Kroy 
failed to disclose it in the May report. If the Commission felt that Kroy 
had also erred in failing to supply a subsequent report it should have made 
a separate charge against which Kroy could defend itself and against which, 
as we have seen, it could very easily have defended itself. The Rules do not 
require disclosure of contingent liabilities except where financial statements 
are required and these are normally only in annual and not current reports. 
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1958, at the time it decided to allow Kroy this privilege— 
that is, that in the face of the Commission’s order the 
exchanges are most reluctant to consider an application 
from Kroy.5 


IV. CONCLUSION 


Petitioner’s shares may be withdrawn from registration, 
as the Commission recognizes only if on the balance the 
detriment to the public investors of continued registration 
outweighs the advantages of such registration. The Com- 
mission has not drawn this balance in the present case. 
Rather, it applied the balance drawn in Sweet Grass, and 
applied it to Kroy. 


Kroy was engulfed by the evidence against Sweet Grass. 
The Commission, impressed by this evidence assumed 
Kroy was equally bad, and without further examination, 
condemned Kroy. It did not even attempt to determine if 
the Kroy management might not be more cooperative than 
that of Sweet Grass. It did not give Kroy an opportunity 
to correct the reports Kroy had in good faith placed in the 
Commission’s files. The Commission used its most potent 
weapon, without attempting to obtain disclosure by less 
drastic means. This is error. 





5On consultation with the Exchange there were evidences of an attitude 
that the Commission had taken the action withdrawing the registration, that 
the Exchange was not responsible, and that if correction was to be made, it 
should be made by the Commission. We agree. The Exchange did not refuse 
to accept an application, but indicated that it would have to make a new 
judgment as to whether Kroy was an appropriate stock to be listed on the 
Exchange. We may expect that such judgment if called for will be effected 
by the Commission’s findings. In other words, what the Commission has 
failed to say is that its action deprived the security holders of Kroy of a 
market, but that the privilege of applying for return to the market requires 
satisfying not only the Commission but an independent Exchange over which 
the Commission has no control, in this respect. In the face of this attitude 
Kroy has been forced to consider merger with other companies and such dis- 
cussions have proceeded to date, one such proposal being recently before the 
shareholders. We suggest that the Commission having borne the whole 
responsibility for depriving Kroy shareholders of a market should take the 
whole responsibility for restoring it to them. 
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x 
Wuenerore the order of April 8, 1957, insofar as it with- 
draws the registration of the capital stock of Kroy Oils 
Limited should be set aside. : 
Respectfully submitted, 
Miron V. Freeman ¥ 
Arnold, Fortas & Porter 
1229-19th Street, N. W. ; 
Washington 6, D. C. 
Counsel for Petitioner , 
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